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3EFORE ZEAIING TXAMINERS JOSZPE I. TI5CHER, =8q., AND DwaRD 3. 3EsLow, folcte]
This inquisy axaminas rhe ATactlces and overactons of cabls rale-

vision companias, alectric utilicias and televhone ucilicies with ¢

their shared use of facilizies.

PROCEDURAL 3T5TORTL/

. On Sepcamhar 10, 1978, zhe Qffice of Cabla Talevisiaon (0fiica),
57 Director Jomm 7, Cleary, issued a Yoeica of Iaquire (published ia aue
Qczobar 8, 1576 Yaw Jarsey Ragiscar) inaugura:izg.an inZsrmal lavaszigacion
1ato carcaln aspeces of tie usa of public ucilicy factlicias by, cabla
television companiss.. Comments wera raquested tega:dingrpole atzachmenc
agraements and chelr developmenc, the basig of che Tatas thereia, oroblemsg
in implemencacion, problems in Testoration and zaintanznce oL service,
¢onsideracions in rha dezerainaricn of the terms and conditions of agrea-
nents and cha Fossibilicy of 2 pole rental formulz and Tl eritaria zharsfs
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It 1s significans =g ngca thac in those comments :ha quastion of zhe 3oard
and Offfce's jurdiadicsion %0 comduct chis laquizy was raised.

Commencs and Taply commancs wara filad {n Laca 197% ang
5
4
On ¥areh 10, 1977, a Yocice of sublic Zeariag concer:
tovics of tha Septamber, 1976 Yorica #as gublished im =ha Wew -
AC a2 Mareh 31, 1977 {nformal conZarance wa faquascad thac zha gars
brief zha jurisdiceional Lssus and (2) prefila all dizace s2scizcay. Zear-
ings, 2o conclale through tha pendency of the jurisdiesionmal quesgtion, wars
feld on Apzil § and 6, 1977 and en May 12, 1977, wtcq an fa1foraal confaranc
neld om April 7, 1977. ’ :
On May 12, 1977, hearings wara indefigiraly suspendad umcil the

resolucion ¢f rhe juzrisdiczional questlon. Similarly, ag July 14, 1977,

7¢ suspended the conduge of discovery and zie {2ling of Castizony, Tz i:xs
Order ¢f Sapcambar 8, 1977, che 30ard found 2330 propar jurisdicelon axiscad

and diractad chat zhis {aquizry comcinua. cCan Cetober 3, 1977, Yew JaTsay
3ell Telephone Company (WI3T) Iiilad a Peciricn Zor Raconsidarazign of zhe
Boazd's Septambar 3 Qrdar; Ca NYovamber 29, 1977, che Yaw Jersay Caszla

E

Talavision Associazion (MICTA) filed an appeal wizh cka Joard ralaziva =2

our rTuliags with regard =g caztain lacarrogatorias. Oral argumenz on ;his
apreal was hald befors the 3oa-d on Januazy 5, 1973, 2urin :h;s argutecs,
upon clarificacion ef cha September 8 Order &y Cormizsionsar H;GIy:i, %337's

Pacizion for-Reconsideracion was wichdrawn,

Tor che mest zarzs zhe 21lscory outlinad Narei~ i3 in zhe zdcurs
9f 2 summazy of zhac scacalaed iz zhe 3oard's Sapcamber 3, L37s
and January 31, 1978 Orders in skig Zazzar,
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O January 31, 1978, che 3o0ard approved am Order Granting ipoeal
Trom Rulings. of Ysaring Examiners, This Order, modifying our rulings with
regard to certain incarzogacories, directad thac the discovery process and
the prefiling of testimouy countinua. In 2ccordance therewith, the tiza-
censuming discovery process concluded during Augusc, 1978, Sticemencs
summarizing the views of each party with regard to chis investigacion,
were filled in Sepctember, 1978.

In tha cover lucter to its Septembaer 6, 1978 Lagislacive State-
Zent, the NJCTA moved to imcorporate by refarencs into cha record of this
investigation, all pleadings, testimony and exhibits developed in In The
HMacter Of The Pecicidns Of Micro-Cable Communications Corv., d/b/a UAe
Columbia Cablevision of New Jersevy; Cablevisicn of New Jersev; and Suburban
Cablevision Requesting The 3oard of Public Utilities To Require Conformance
To_Standard Practice With Resvect To Cable Talevision Pole Attachmencs And
To Prevent The Imvogition Of Unreasonablv Higher Standards 3v Vew Jersev
Bell Telavhome Co. And Public Service Electric ind Gas Co., Docket Numbars
786C-6375, 786C-8376 and 787C-6386.2/  Oral argument ou this Metion was
held before the Zxaminers om Octobar 19, 1978. Cu Decembar 14, 1978, we
granced che NJCTA Motion to Incorporate the above moted dockezs into the
record in this matter.

Seven days of lagislative type heariangs were held during Oc:obe%,
13783/ Subsequently, in accordance with our directive, Final 3riefs

were submitted during January, 1979.

TEE CABLE TELEVISION/UTILITY
CONTRACTUAL RELATIONSAL?

Subject to aumerous technical requirements concained in difaranc
codes, the historical relationship between cabla celevision companias and
utilicies for the joimt use of facilirias is concractual in gature. The
terzs and condicions of these contracts, and che rights and liabiliciss
apportioned thereunder, are the framework upem which nangs che dispucad
areas discussed nersin. Thus, an understanding of the tistorical basis ?
these coutracts becomes assential.

The NJBT Agrzemenc: NJBT's firsc involvement w<zh the cabla
televisicn (CATV) industzy regarding the atczachment of CATV faciliries on
utilicy poles began wich its December 31, 1952 License igreszenr wich South
Jersey Television Cable Company. At that time it was deciiad by MJ3T chac

This matzer, socetimes referred co as the "40/48 dispuce”, lavolved
in part a dispuce over the fair discribucion of zake~ready cos:s
(see later discussicn) amoug zhe various users of *he pole space.
After tweaty-one days of hearings and ex=ensive sec-lement adegoci-
atlons an Octobexr 3, 1978 Stipulacicn <f Sactlamen= was sgraed 1o,
This Seipulaticn was approvaed by zhe 2oard.

-

*/ In counfcrzance wizh the 3cazd’'s desira- thaz zhis invastizazion orccesd
in as nconadversarial a Tanaer as possiils, all gquescions z:z zhese
nearings corigizaced wizh the Zxamizers and Sennis Linken, Jeouty

Jizector of the Jf3ice,
.




juch actachmart of facilicias was iz zhe.public inzarasc. It should he

nocad ‘thac thds was 2 daparturs f:

Tom YJBT's pravicus policy which limicad

pola actachment accomodatioms tg elaceric atilicies, Wescern Union and

cercain governmancal agencies such as polica and fire.
cavelcped by cembers of YI3T's =
for all subsequent agreemsncs with CAIV companias.4/
agrascents coutain modificacions aade (1) to accomodata &

This early contzaac,
Zngineering Departzent, becama the.zodal
These subsaquenc

he changing

oparational requiremsncs of the CATY companies and (2) co ¢larify cezsain
agreement provisicns, such as construction standards. In particular, tha
1970 version of the 2greement r=flectad a change in policy whereby pola
attachmant accomodacions wers mada available not only to 4 single CATY

applicant but co all lagally qualiiied applicanes. 3/  This 1970 agraement
and presumably ics aarlisr versions, 1s the resule of Tesearch by YJAT

25,

staff forcss and its aperatiag fiald forces, its corporate exparience as
wall as input from Amarican Telephoné and Talagraph Company. (ATT) §/

from its aarliest form, tha agreement has emphasizad the smandaca

of the calaphoums cezpany to 2rovide "safe, adequaca and groper sarvica."

Thus, che incant aof such CATY pola atzachment agraemants is zhac
vaflect fair Husiness praczices whils insuriag
and powar facilirias atrached co che 7ale, (2) cthe safary of all derscas
working on and near che pole and cha public iz gemezal, (3) chat YJ3T is
compensactsad for the arlachmens accemodation 4r provides and any assoctacad

(1) che latagzicy

TERNTS

expenses iz incurs in making such accomodacicns availabla and (4) shac
thers is dafinirive lishilicy protsccion and rasponsikhily for all parziasg
actaching to che oola,7/

The égraemen: cow il in ilzs thirxd revision. Wich zhe exceocicn of 13
CATY compantas, all are coverad undazr 1970 t7pe agzasmenzs., Six
companies ars coverad by che 1352 agrmement, one by the 1963 zgraement
and alght oy the 1967 agresmenz. :

ATT provides a variacy of sarvicas under Licemse ConcTacss hecween
ard éacﬁ oZ the 3ell Syscem Operating Companiles. These sarvicss 3
YJBT che Senefic ofrthe experianca and axperciss of AZT's Ge:a:ai‘
sarDaenc acd of zhe 3Jell Telechone Laborazorsias. Iz zhe cc%rsg :?
Eeiaticnship, AS3T and ATT have discussed che devalcpoens o she lLanguags

"of CATV attachment agraamsncs.

o™ A S A = 3 bl 3 - D - -
These Iouxr arsas azs addicicmally aqc;aasea\iJMBS-- :gsg%mr..ac---a i
2 7 TV 3ud i sk T ¢ Comzszruczicn
Manual 937-120-9C1, CATV 3uilacias aod zhe J:B-‘"anua_ oF sTructiac

?rocadures,




PazHaps the best sumnary of the policy of NJBT with regard rhase

agreements 1s contained in its September 1, 1978 Statemant wherein it was
notad at pages 1-2, char: R :

"... Fundamencal to an examinacion of the relicionship
batween New Jarsey 3ell and Vew Jersey's CATY industry
is a recognition of the Status of New Jersey Bell as 2
public utilicy. "New Jersey Ball's primary responsibilircy
as a public utility is tha provision of.common carrier
communicatious services.... Tha licensa agreements recog-

.ulzq New Jersey Bell's respousibilicy to give primary consider-

ation to its public utility service obligations when

permitzing others to usa its property for their purposes,.
It is ¥ew Jersey Bell's intenr that its license agreement
raflacts fair business practices without compromising the
lagal respounsibility of tHe Company as a public- uziliey."”

The importance of the YJBT agreements Jeccmes obvious when one

realizes that on poles jqinely owned, or jointly used %y NJ3T and another:
utilicy company, in accordance with Joint use and jfoint owuership agreements
between utilities, usug} practice is Zor NJBT o execute the agreement

with the CATV company.

In that regard we poiac to such agreements YIBTE.

bas with iclantic City Electzic Company: (ACZ), Jersey Cantral. Power and
Light Company (JCPL), Public Servics Elactric and Gas Compady (PSEC) and
lockland Zlectric Company (REC). Typlcal of the jeint use agrsemencs ig
that between NJBT and JC2L.

8/

It saoculd e aovhasized that che lolnt agresmaen:ts Sagreen -he sowar
companies and NJI3T srovicda thac atzachzent 9v zmrone slse zo jeizsiy

deld facilizies =usc Se subfec:z o =hose celigaricns 97 the-uciliciag,

—ie DOCKIT ¥0. 763C-5205




As nocad by JCT ac page L of izs Yovembar 23, 1974 Commencsy:

".iUndar that agraemenc (JCPL) aad (WJBT) have agraed
to each own approximacaly 30 sercent of tie utilicy polas
which ars joiacly usad 5y both companias. Witk Taspact
to thizd parcy attachmencs, regardless of which companv
owns the joinclv used sola, (JCPL) is rasponsibla for

all agraemancs coveriag the attachmeat by a chird parcy
of supply cdreuits; (NJBT) is respousibla for all igraa—
@ents covering the attachmant 5y a chird.ngjy~of commun~
icaricus circuiecs including CATV wires....

As a rasule of the foregzoinz joint use agraemenc
between (JCPL) and (NJBT), -the only polas qumed by (JC2L)
which are subject to a joint use agreement oegwesan - (JC2PL)
and a CATV company are thosae .poles which ara noc in joinc
use with (YIBT). The-aumber .of such poles. 13 ralatively
small.ld Most of (JCPL's3) polas to which CATV companiasg
are atrached ara la joiat use with (WJ3T),. and che CATY
atcachmenc.agraemenc is the Taspousinilicy, im such :dsas,
of .(MJBT)." (eamphasis and faoraotas addad) ’

He racionals for allowing WJBT 2o administar agzeemeats with CATV acmpantes,

f;t*m-(. PEORIN

A

ac leasc in che case of PSEG, was that it was assumed. the arkac Sor CATT
would Se limited co fringe arzas. Thus, since foresasabla zrowch was
ainizal and CATY was considarzad a’ minoz.commmicaclons. faciliny, ?SEG grzazad
che accachments as under zhe jurisdiczion of NJBT wish all associacad
righes, ocbligacions. and liabilicias., It is lacerescing oo aoca chac as

of November 22, 1976 abouc 38,000 CATV accachments wers oo ‘oiac golas ia
?SEG's carritory. Howaver, since a 30 perceans sametration of zalavision
aousenolds in Yew Jersey by CATV would rspresent approximacaly 400,000

?SEG palas, PSEG had indicazad that.om chat date L2 was iiscussiag changes
in :he‘jcint use agraement Yetween L& and YJBT 2o enabla ?STG 2o sarzizisacza
in r2ncal fevenues for CAIV actachmencs to palas.

3 It is ilacaresting co noce zhe opinion of Jean 7.
Yehal? of ACE, chac: :

. ,.(0)ur joinc jola agrasmenc wizh 3all Talaoho
sreacs chisd-oarsy actachmencs as s0Ts 2% 4
(I)a che contaxz of chac agrasemenc (i) was Zeccs
chere would “e a gveac 2any chird-parsy aciachmencs...
(Qctoder 13, 1978 cvanscripe an. 3-9).

L0/ enc wizh a CATY zompany Iov

JCPL's ZFirsc agzTs
axacucad Julv 7,
as af Yovembar 22, L
ralavant o jola ran ar
zhe aarly 1930's under ACZ's jolac use agrae
22 ad n0 agTzemen
-
a

€ Suc wew2 in o

wich Motrzis Cablawrision.
75, ACT had 10 agreemencts.
5, 2uc such aszachmenis
man:
as 2i Jagember 22, 1377, REC 23

o
solaiv owmed, solaly usad el
-~ [

Columpia and wizh Cablavisicn of Few Jersay.




Thera: nas been a great deaal of tastimony goling to the issue of
the dagres df*nlgociating‘:hac occurs becween CATV companies and NJBT with
regard to the terms of attachment agreements. In this regard, it i{s che
posicion of NJBT that the License igreement used for chird party attachments
includes tarms and counditions of use dasigned to assure the safety of YJBT'
‘amplovees and subscribers, as well as che intagrity of telephone plant
and service.l Yegotiations with CATV companies ars conducted ia accor-
dance with 3ell System Practice Manual 937-120-901 by the.appropriate
Discrice Engineer and approved by the appropriate Area Engiheer, Subsections
4.01 and 4,02 of the Pracrices, (Administracion of CATV Agreemants), entitled
"Negotiation of License Agreement,” stata thar:
"The District Engineer upon determining that an appli-
cant 1s qualified will notify him by letter and advise
him that we will proceed with the preparation of the
agreement upon receipt of the Agreement Preparation Fee
and a Cartificate of Approval from the P.U.C. He should
also be reminded that o work will be undertakan unmeil
the Surety Bond and Liabilicy Insurance requiramencs
are fulfillad. : ’

Upon zsceipt of the Agreement Preparation Fee
the District Zngineer shall forward the check by legzer:
to the Treasury Department and. proceed with tie prapara-
tion of the agreemenc."

JTN

8ulletin 24, aoted by NJBT in’ response to NJCTA intarogatory IV of Junme 15,
1977 relacive to negotiation of atcachment agreements, discusses planning
for joint use with CaTV facilicies, but is silent on che subject of aego-
tiacions. 3ulleedn 28, also citad by NJBT, i5 direcred foward specific
sake~ready problems sacounterad with CATV "deal franchises"” - not a zommoa
situation in Yew Jersey. It would appear that usual practice hetwesn NJ3T
and a CATV company would zommence with a request for use of talepicne polas,
such request being raferrad to the appropriate NJBT Discrict Zdginesr who
meets with CATV company rapresentatives to determine tha araa to be servad,
proposed schedules and ocher relaced mattars. _The CAIV company is then
given an unsigned copy of the scandard License Agreement with a signed
letter of iatent to exacute the agreement. When the CATV operator acquiras
the necessary goveramenctal approvals to occupy the public righc~of-way,

the License Agreement i3 sizned in duplicata 5y the authorized raprasanta-
tives of NJIBT and tha CATV company. In all cases in which polas are owned
or used jeintly by 2 power company, accaptance of tche CATV accachment
(chird-parzy attachment) musc be obtaimed in accordance with axisting
NJBT/elactric company joint agreements.

NJCTA feels chis rasuleg  ia unilacaral, unpredicrable changes
the CATV atzachment agraements, such changes based oun NJ3T's
use’ agraemen:t wizh nower ucilities,

.
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. % LR.LS. che posicion of che WICTA thac cha above does =
"angcciaciong_ " agreemsncs i1 ¢ha, trus sansa of che ward,
ln lts Decembar 2, 1975 Cocmencs, ac Pageas 3-3%:

QT couszicugs:
As sat Iorth

"The form of agreement... was daveloped over a seriod
9f time osrior to che znaccmenc of the Cabla Talavizicn
Act. The legal status of-cabla calavision systams ag
such cime was uncartain. JAsida fram che addicional sourca
of ravenues,., thera was lictla incentive -to permiz the
cable telavision svscams to- uysa utilizy facilicias.

In chat framework, tha cable celavision operatar can
aardly be said co have enjoyed a bargaianing posicion

equal to that of the ueiliey in degotiacting for che usa

of utilicy facilitdes, Those contraces wara not
"nagociated" in any true sense of the word, and wara .
offared by the utilicies on a "rake Lc or leave 1t bHasis....

It should be aotad chac nocwizhsctanding... disagras-

denc wich tha conecracss, the eabla zalawisien operatar
in a developing araa is seill facad wich an unpizasans )
dilemma when the utilicy seeks o have aim agrae zo+zhe i
form of comtract submizcad by the ucilicy. He can zizher
axacuce the agraement in the form submiz=ad oy cha ueilisy
and endure.., axpaensas and probiame... or che saks of
axpediting the davelopment of ais syscam or 2e czn £41
a peticion with the 3oard and che Qffice... for ralisf
under Sactien 20 of the Cabla Talavisiom Acz. This
lattar course of action gemerally prasents the lass
actractive option to the operzcor., Yoc ouly will he
be unable to develap ais planc to che sacisfaceion af
-che municipal goveraing %ody which grancad cthe ariginal

i ‘franchise..., (but) he will also have Zo incur zhe coscs af
licigarcion. Additiomally, czhara i3 che risk of rupcuring
vhacever good ralacious may have besn develaped wizh
utilicy fiald persounel over time, thus, tunning the
visk of aven further delays, should he ba suacessiul,
On btalance, cypically, he will acquiasce o tha darcands
of zhe urility cowpanias, aven though 4e does noc¢ igrsa _
writh the carms, condicions and racas sec forzh ia zhs .
contract profazzed.”

The PSEG Agrsemen:z:  ?SEG's first artachment agraemenc wizh

visidn Ime. This scandard agreemenc, devalopad bv ?SEG Cedllicy
Relocacion Znginaers wich che assiszance o9f the Law Depavrimenc, is
nodelad afzar zhat used’by MJ3T.

2ursuant o L3 joinc gwnezrship agraemens wizh NJ37T, ;h;
policy of 2STCG wizh regard Zo 2olz2 actachmencs Sy CaTYV companizs zas
heen o allow YI3T co handla all raqueascs for actachmencs z2a foinzly
owned soless. Ragquescs 2o actach 2o ?SEG solzly swned 3joias snall Ha .
gran:aﬁ 1f che CATV companv nas a 7valid franchise covering ?h ;anes:a:v“
actachmencs ia she specilic municipalicy and (1) zhe 3?15‘ ;:e';sj-éi anl
one available or (2) 1f a choice.of pola lines s availablia, e ?SC§
line will a20c Taguira. subscancial wabuilding zo zceommodazs JATY 3z

-l
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: ' G solaivr 3 i 10l shnall se covarad -
zents. ALl CATV acsachmencs 2 2SEG sola2ly owued jolas saall ze 2ova

3 fmdmy -t - e L L 2 -ty . s
9v 3 sizgmed agzeemenc Izucaining che gemaval zsudizicns Izr the use

- . = . ; PN ey
257 las gTisment 2usc T fullv zxegursad angd iz lasurancs

792G paolas. The, 3g ment Tus 2 & ; 2 e vataea
coveraze = A

= 2vA~y s &
ad suracy Sond Taquirad Hv zhe agrasmenc aczepiad
-

znv aczachmenst jermics ara approved.
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the praparazi

and answers: STom:

uQ .

"A.-

e
1

"Q -

- t3e lable company has zo place alsa zo 07 (>

the Octobaz §, 1973 heariag is illuminaeing:

Tou stace -that pole owners and usars should be
fZea(to) aegocriate terms and conditiocus which are
appropriate for their particular situacious. 3y
situation, do you mean their tachnical and timing
needs or do you mean their relative economic
strangths?" (page 24),

I think where.you're negotiating with them,
there may be specific requirements..., particularly
where they are represented by lagal counsel...,

that they would want in the agreement which might differ

from the standard form agraement in cerms that we
have established... We should be free to 3it down
and talk those things over with them, noc cthac we
would expect that anything would change... zhe
intant or thac we would agzee 2o provide special
considerations for one CATV company, a8 ovposad -’
to the other... Rather, mora in the garzinology

of jusc being surs that avervonme 13 satisfiad wich
what the tarms are and that they all understand
them.” (page 23).

Do you have in mind any particular zarms and

conditions cthat you feel are negotiabla?" (paga 25).

Yas, I believe there are some chat nighc be
negotiablad... 30 long as it doesn't Jeopardiza
our responsibility to provide safe and adequata
sarvics...." (pages 24-23),

You talk (of) putting cable telavision companias
in the same bargaining position as the ucilirias...
30 as to have 3 more equictable zpproach to

all parties.... More aquitabls than whac?"

(page 26). '

I don't chink there's any questiom zhat as
the owner of a facility, it pucs vou ia a
lictle better bargaining position in dealing
wlth anyome who is looking to use Your facilizies.
...(0)ue of the proposals that we have zade,
which I think would =liminate this problam

or make things zmove aquicable, would bSe i7f rhe
CATV cowpany was a joint owner of cthe jola.”

(page 27). -
What I am saying hers i3, wou do not.agrze wizh
@e that it would be more aquitable chat zhe
Board allocata the coscs and rates and liabi
for. such agreements chan if the Parcies do iz,
and what I am asking vou {3, isn't thae really
ignoring the z2alicy of cthe sicuacion, thaz, in
face, ugilities do cwn the Jolzs, iz Zacc, zhev
are im 2 sgroager aconomic Jositlon znd, in facs

m
W
0 -
th
1.3

e
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the:degree of aegotiacing chat actually occurs orior to
£ attachment agraemants, the fqllqwing,;n:ias of quescions




"A - From an economic position, I would rand to
agrea chat they have a0 placa alsa %9 go.. .
L' think chis is juse one of zha growing
pailas which che CATV induszry has. co conzend
wich, jusc as che communicacion and elacttic
uzilizies had to ac ona %2iqe...." (page 38).

e dede

"Q - In other words Lf negotiacions %all through, -
7ou would anticipaga resorting o the 3oaxd?" -
(paga 38). o »

"A - What we are calking about is negociacing some-
thing brand asw. I think that that would bSe -
the respousibility of tha CATV company: to i
"datarmine a coursa of action im thar area,
since they ara the cumes looking for agraemenc.
with us. I dom't kmeow chac we would have any
particular impetus to come o sha 3oard ar: any
. other agency and ask them to gat in the middla
of such negociations.™ (page 138).

BT OUEP PN

The NJCTA's contancions above with ragard £o zegotiasions wish
NJ3T ancompasses aegotiations wiri PSEC. ' '

Indeapendent Telaphone Companv igraements: JAnswers 2o
interrogacories indicate minimal a.r:civir:r aetween Ludapendanz talaphoue

companies (Yon-NJ3T) and CATT companias.=> The agree_'?enza in use by
such companiss arz very simflar to those used 5y yr3ths Jue 2o lack

of accivicy bacwesn such talaphone companies and CATV companias, zhera is
iimiczed data or tastimouy ralacive %o the negotiacion of chese agTeemencs,
Cnitad Talaphona Company did provide 1its oraccice zanual gz adminiszaring
agreements with CALV companies, buz this manual like thaz af YJ3T aever
discusses the degree to which standard:agreemants =ay Se =odifiad via
negotiacions.

Summary: 'CAIV relatious wirh ucdilicies ars aiscsrically csao-
tractual iz nacure., The prevalent agrzsemenc in foree i3 NJ3T's 1970
agTesmenc, or one of Lts earlier versioms. Tha raasom Sor this scams
from WJ3T's joinc agresmencs wich che Stata's pewer ucilicias, Thosa
joinc agresmancts, which pradace the CATV agreements, cz=az chird sazzy
atzachmencs (such as CATY) in a de ainimus fashion and assign rasgeunsi-

~

2iliry for all chird parcy communicactions actachmenzs zo WJ3T.

L2/ Garden Scats CATV, Inc¢. has agresemsncs wigh Jaltad ZTelarchore Cozmpany
of Yew Jersav, Continenzal Talaphona Company of YWew Jersey and Warwizk
7allay Talanhone Company. Wasaiagron Cable Cowparny has igraazmenis
wigh &ew Jefsey Talapnhane Campanv and West Jarsey Talaphoce Cimpanv.

13/ e do aoce zhat a ausber 3% thesa ccmpanies use 3 joilnz use o= 2f
agresment racher Ihan tie usual pola ac:achzen; agTesment. ?uc?
agraeman=s 3llow zhe caladhene company o {(I) dual ash 0 tne saca
szrznd wizh che CAZT company and (2) ranc unusad TATV shemmel cz2gacicy

~10- D0CXET 50, 733C-31C8




The: WJBT attachment agreement with CATV companles stresses
the telephone company's randate to provide "safe, adequace and proper
service.”" As z result of this mandate, there would appear to be a
reluctance ou the part of NJBT to negotiate om most, Lif noz all, pro-
visious of the standard attachment agreement. Due to what it perceives
a3 the inequitable relative bargaining positiocns of the parties to the
agresment, the NJCTA contends chat NJBT's raluctance to negotiate is
aquivalent to no negotiation at all.

. In general, we agree .that there has been very limited nagoti~
ation of attachment agreements. Thus, our discussion below relactive to
these agreements and the myriad of issues tangential therato, should
be viewed in light of (1) the ''negotiated" posture of these agreemen:s

cand (2) uecility coupany mandates as to servica. -

-1r- » DOCKET 4¥0. 753C-42
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- RELATED MAZZ-READY CONCIRNS

Tha coucarns: of utilicy znd CAIV-ccmjanies"ralative. to the
preparacion and zainzenanca of poles @ay bast ha understead oy examiairng
the procadures involved in attaching co pales.

Pole Atzaghment Pvocedyras: Iateially, a CATV company .aussc seacuTa
a cuaicipal comsant and a Board Cartificace of Approval, prior fo.acrachmenc
€0 uciliey poles. is nocad earlier, cha power utilities have agraemamts wich
mesc of the talephona companies in cheir servica arexz regarding the joiat use
of poles. Uadsr the tarms of those joinme agreements, any thizd parcy who
wishes Co atcach to the communicacians space on the pole must make the necas-—
3ary arrangements Chrough the appropriate talephona company. Ta thosa iascancas
wheras the pole iz quastion 1s not being usad ;ofn:ly, then by che tamms of zhe
joint use agraement, the approoriate talaphone company scill muse detarmine
whetller L2 wanss 2o use che cocmunicaclous space and/or kaep zont=cl ovar =hac
spaca. Only if ic decides thac iz dasizss =3 racaiz caisSaer of rhosas opeiats
7ill che talanhone ¢ompany. taleasa the pole to che power company, which :i,;
then deal directly wich the CATV company. At all athar tizes, CATV companiis
deal with the talephone ccupany. " Tae calephora companv iz most cases is%
yJI3T. 3

12

i

it

As notad earlier, che encizs nrocess of nola atfachments detween CATT
Companies and YJ3T commences wich the CATT company's accaptancs of Zhe
"negociatad" licensing agreemenc, This id subsaquently followed by iadividual
actachment apolicatious £or specific.nolas. 13/ Tha cuarv company, NI2T and zha
aporovriate aleceric usilicy (i involvad) review zha CATYV compary's plans and
adopt a grogosed coustruction schedula, to commencs w4:h a naka-raady susvay.

A maka-ready survey is a procadure of "salkiag che poles’ iz ordar
to determine what work must be dome ou che poles in ordar o acesmodaca th
addicional attachmeme. Such work is usually perfhrmed to srilg che mew agzach-
Z2ant in cenformanca whth che Vaticnal Ilaccrical Safacy Code (NESC). Thac code,
among ather things, asrovides Sor the claarances that =ust Je astablished and
@aiacained between diiferaanc Zfacilicias. The purdese af clearsznce %3 13 ansuzs
chat cha diffsranc Zaeilicies do zot coma i1 coutace witd 2ach other =2 cause
service lacarfersnca and nazardous condicioms. 1Ia arrangiag actachmenls,
alectric factliicdes generally occupy the top of the pola and zalephcona and CATT
facilicies oceupy lower gorticus ac specifiad ingarvals., 1I2 the pola iz
quescicn cannot accomodata che aew actachmenc, it =ay Ye zecessary 29 ''change-—
out' chit pola. Such a procedure would fLznvolve cha Teplacement 9 zhe axiscizg
pola %1tk a mew, highar jola chat will accomadata all azfachmencs zheoue vio-
kation. 1Ia addition £z rearTangsmaen:s, maka—:eaéyAwork_:aY lavolve addizicmal
guying and anchoring L1f it appears chac zhe-additional Iaeilizy
such strass as 20 raquira further suppors for z2e pola. I1II zhe
does a0t have tha iCrength 2o sustaia che addizional Surdem, it

\r -

N3I3T waivad zhe
ta2ir submissicn

amant g =zcdiZiad ace




Withiregard to.poles governed by tha NJBT/electzic utility joine
agreements, tHET® ara three diffarent procedurss usédr for: thae: counducting of
daka-ready surveys. Eicher (1) the power and talephome ccmpany conduct the
survey jointly,  (2) NJBT conducts an {nitial survey alome and the power
coupany joins NJBT in surveying problem poles, or (1) NJBT conducts chai-..
naka-ready survey for all parties.

The first of thesa survey procedures is typified by the relation-
ship between NJBT and REC. In such 2 casa, the make-resdy survey, coaducted
at the CATV company's expenss,. consists of REC. and NJBT representatives
evaluating all poles on which the. CATV company 1s to attach. Ou all poles
and spans whera a clearance problem is suspected, measurements ares made at
those poles or at midspans. If proper clearances camnot be maintained with
the addition of CATV facilitias, work must be performed to attiain such
" clearances. In such i case, the pole number and location are noted am a
survey sheat, which includes the work that must be done by REC. Aftar the
survey for the CATV expansion has Seen complatad; the’ survey.sheets are
forwarded to the respousible Zstimating Department., The estimator will
prepire a work authorization for the ntecessary work and develop an estimate
cost f¢r same. The authorization is written-so as to assign each pole 3
unique item number, to which the crevw periorming the work will charge all
time spent on the pole. Upon NJBT's request, an estimate of the. costs is
Zorwarded to YJBT. Onca the complated work authovrizaticm and escimate is
approved, it 1is forwardad to the line construction- group which assigns it
a crev for completion. Upon completion of wotk, the completad work order
and charges accumulated by item number aze Teviewed by the REC Flanc Ac-
‘councing Department. A bill for actual costs incurred w1ll them be Zorwarded
to YJIBT for paymenc. '

oy HEBEA v
.

o

The secoud of the survey procedures is typifiad by the relatiouship
Secween NIBT and JCPL. In such a case, YJBT conducts aw initial sole survey.
Based on such survey, NJBT notifies JCPL that a CATV cowmpany wishes to attach
to a jointly used pole. JCPL would also receive a lise of suggested raar-
rangements from YJBT. JCPL and NJBT (and the CATV cempany 1Z it chooses) would
then resurvey NJ3T's recoumendations, and the JCPL represencative would write
up the tarms of tha work orders for ics crews. L6 If clearances cannot Ye
zaintained due €o the addition of CATY facilities, rearrangement is raquired,
This entira sacond survey generally takes ome week to complate. Duriag the
aext week, the work orders would be prepared, These orders would include the
work to be done on each pole and an escimats of the zacerial zeeded to complete
the work. The next two weeks would entail receipt of Zaternal approvals and
the aptomation of the work to bhe done. Again, 2 511l for accual costs incurred
will cthen be forwarded to NJBT Zor pavment, :

The third of the survey procedures ig typifiad by the relaticnshins
of (1) NJBT and ACE and (2) WJ3T and PSTG. Ia each case, che pecwer companv's
joint agreement with NJ3T provides that NIBT do all survev work for becch NJI3T
and power company plant. The power company would ouly become inveived in such
a survey In what would be considered a unique situation., Regardlass af whe
-cdnduqts the survey, the work dome on gower ccopany facilirias would be dcne
Oy power cempany persounel and. billed to MJ3T. :

18/ .
4e ncce that JCPFL Zfaels cthat two SUrTeys ars no zovre costlv chat zne sizca
JC?L has never charged a CATY company Zor this second suzvey im zhe sasc,

I3
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ﬁi:ail‘chratisurvey situacicas, «hen Tearrangemant of WJ3T facili-
tlies 1s deemad nacessary, che CATY company is- given an ascinses of specific
watk co be doma and che charges for such work. Tt shouid be notnsd thae rhis
esti2ata 1s chen prasentad co the CATV company ou' 2, more or less, "zaka i
et laava L1c” basis. Cace che astimacas are "accepted" by cha CATT ébzoany,
the mzka-raady work is pariorzed and involcss for the maka~rsady work ara
randarad hy NJBT. :

As Che number of non-NJ3T. solaly owned polas is rathar small, ex-
pariences with ragard co aake-ready surveys tharafor is Limicad, ‘Weverzhalass,
2s {s evident from che PSEG policy statement with ragard to CATV cowpanias
submicced harein, such surveys and subsequent work ara conductad iz a mapnax
similar co that used by NJ3T.17/ :

. To completa the plctura with respact to pole atszchment comstTuction,
the 3oard sheuld ba awara chat che abave zaka-ceady survey dnd maka-raady work
is often Iollcwed 4y Telnspecsions of plans and subsaquant 2dka-ready work.

In genaral, aon poles not subject co the NIBT joilat agrsements, zke

policy of che power companizs Gas Tum the gamut From Periodic izspecticus o 2
resarvacion of the righe to rainspecc, Ths basis of all such solicias isgzha
presarvacion of ugilicy safaty and clearanca raguiremancs. 12 must ba scrgssad
thaz all such policias must be viawed. im lighe of che powex company's relasions
wileh YJ3T under che joint agraemenrs. UTadar such agreements, on tha =zaiorizy
of polas in Yew Jarsey, NJ3T nay reinspect on L&s own initlative or nay requir
the gcwar company ca relaspect.. WJ3T's policy witk ragayd to reinspscticas Lis
summarized ia sectiom 11.03 of che 3ell Sgstam Praczice Manual as follews:

2

“"Schsequent laspections will be =made ac the disczaticn
af the Districs Ingineer withiz the limicacions of xha
agreement., i3 judgement will be guided by =he original -
inspeccion, past history of che. company, expansion of
buillding in the area and vielaticns oickad up on rouzine.”

Again, tha purposa of such Teinspections i3 to maincain saf
actachments of CATYV Zaeilirdes to uzilicy goles,

(3

and proper

Lf NJBT(or an alactric company in loint use wizh NJ
dicional pole-space, it may undar the tarus of che licensa ags
that che CATV company remove Lts atcachments or cay he cosg
rearTangement or raeplacemsnt of poles,l3 As NJBT is unawara of s
vision aver befng ucilizad to requira a CATV operzcor o ramove ieCs3 facilicias,
JIBT has droposad iis elimination from che agreement. Iz this-we concur, ?els
rearrangenants and raplagasmencs should ?e‘adaquata ¢ previda Ior subsequants,
lecasgary pola atiachment raguiremencs,=”

mens raquess
any
£

3T) requizaes ad-
cag
£
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Sees para. 3, Pags 2, Attachment Two, %0 ?SEG Yovemher 10, 157
laterTogatarias crepoundad by NICTA.
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qJI3T nocas chaz
Jayers snd o aveid dalays iz providizg cussomers
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Within the zbove frameworl, two distinct problem areas have
emergedi Théy comcerm (1) the timely completion’ of maks-ready survays
and make-ready work by utilities and (2) utilicy billing policy and chargas’
for maka-ready surveys and make-ready work, 23 well as the relative
Tights of utilitias and CATV companies with regard to reinspections and
subsequent make-ready work. Each of these areas is discussed, in turm, .
balow, -

Timelinass of Make-Ready: The NJCTA allaeges that CATV. con-
structlion in the State has besn delayed dua to utility company inabilicey
to complate wmake-ready surveys and maks-ready work in a timely fashiom.
Utility company raspouses to this allegation range from REC stating they
have experienced no scheduling problems to JCPL stating that to the
extent problems exist they have basn causad by the CATV companies them-
selves. In that regard, JCPL views the problem as oue of inadequate
ootlice from the CATV companies rather than of utility inabilizy to meet
planned CATV coustructicn commitments. As notad by PSEG at the October
5, 1978 hearing: ’ s

" (T)he lead time required is mot fully underscood

by the CATV operator, and... (he) will make a :
comnitment to a munieipality as to meer a particular :
service date without checking with Public Service
to see whether wa could meet our end of thac'
particular commitment.'"  (Paga 66, line 5)

RELLIES

While YJBT takes the position thar complaints concerntag delays iz
construction have been virtually eliminated, 1t alsc stresses that
oroblems in this area, to the ‘extent they axdst, are caused by the
lack of fimite scheduling of activitias by CATV companies.

An examipnation of the zecord herein reveals that both CATY
companies and utility companies err to the exrreme in thelr assessments
of the situation., Tha timing problems noted by the partiss ars not as
serious as che CATV comparies would have =he 3oard believe, nor are such
companies blameless for the problems that do exise. Additionally,
utilicy company testimony that scheduling »roblems have been virtually
eliminated flies {n tha Face of realizy as does the position that the
companies are blameless for problems that do axisc,

We find that sporadic delays in CATV construction do oceur.
Such delays may be directly attributad fo temporary iluctuations in
urilitcy manpower available for make-ready surveys and make-raidy work.
Coutrary to the position of all parties nerein, the blame for such
fluctuacions lies with .ceither the CATV coupanies nor the utility
companies alome. 3Rather, these manpower fluctuations are caused by a-
atscorie lack of undﬁgitanding and communication betweez zhe CATV aud
utilicy industries., - The recommended solutions to this oroblem are
as variad as the parcies themselves., 4is discussed Selow,.a combinacion
of these recommended soluticns should adequately zatch CATY manpower
requirements with ufility manpower capabilizias, )

297 .
We do nota that the Joint Utilicy Cabls Technical Commizc
coted undar the Diractor's guidance.has to soce axtant 2
¢hls problem in the lasc vear. ¢



. Aol Premaka-Readv Attzchmencs: Tha. YICTA. has
a;:achmen:s,sﬁbgid‘hn allewed prior to ccmplation of 2 maka-
whera ‘hazardeus condiecion 7quld not rasuls, It 13 faele tha
cedurs, sat -forsh az.saction 202 (C) of cha JESC, would aieizas
degrae che battlaneck in CATV. construction in the Stite. Cude:x
procedurs a CATV company would be allowsd C9.actach te uzild
te 2 cakaw-ready survey vhenm such attachment is 2

the NZSC or of the WI3T/ueilicy joins agreement,
upon the assumpeion chat a CATY cowpany utilizing ic would be chargeapl
any additicanl survey or werk ¢osts incurred by this process, 11/

as to tha hazardous aatyra of actichmants would be dacided by uzdilizy o
persounel. :

Adontion of thig proceduras is not without reservacions. Mr

3ilodeau, aou behalf of Suburban Cablevision, tescifiad. ar the -hearing o
Qctober &, 1978 that:

I'm not suggesting ... (premake-raady attachmants)., .,
as an alrarmative tgq t2a speadizg up of zha grcecess
becauss I think zha disadvantaze 1a doiag. thar 1s
the cable gperator that Leaves airself gpen ta an
unkovn 5illing situacton, unlcmown tining situacion
3$ Co when the dake-raady will be done and cotcaivably
@ight find six years latar he gscs.a 84ll for
relecating the calaphona aquipmens thac he thoughs
was dome at charn tima, or, likewise, power acuisment
oun the pole.” (page 104, lines 15 o 24).

propaesed. .rhae CAZY
ready- survey-

t such 2 pro-

% o some.

er tiis arcposed
ty 2olaes prior

2 oonhazazdous vielacien qf
This procedurs ix Jremisad

e Zor

Disputes

capany

Rcbars
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PSEG opposes premake-ready. attachments 1a 7iolatign af she NISC
2vem on a Lampgrary basis, 1z is PSZG's opinion that sacs=ion 202 (C), zaliad

upen by NJCTA, only applies i3 cuses of amergency or f{or tsmporazy inscala
latiens in uttusual circumscanceas, It does 2ot apply o rourine qgnseTuctica

Qo

¥QTk as i3 contemplatad hera, Thus, it is Zal: chac arcoer coordinacion will

obviate the aead to creaze such violations,

JIBT poines cut chat attaghmene of CATY cabla £o utilisy polag srier
to che complation of maka-raady is pronibicad undar the :armse of zka Llicarse
Agreement betwasm JJ3T and a CATV compahy., The pupose of zhis »srovision is
Co precteat the safacy of YJ3T aad CATY company emplovees by raducing the pos-
sitilicy <f hazazdous couditious. Thus, JI3T opposas couscrucsisa of CAT7

2lanc in' violation of che YESC.

Section 202 (C) of Part 2 of the TESC, eutitled "Saferv Rwles Zfar
he Instailacion and Mainrenancs of Cvarhead Tlect=ia Supply and Covmunicacicn

-
Lines', orovidas thac: :
,

"The personm raspomsidla for the iastaillacion
Zay zodify or waiwa car=ain tules iz cases of
amergency, Iemporary inscallacions, or "
inscallacions which are sgon co be discazdad
<34 :éccns:fuc:ad, cut shall preapcly nocily
all parzias diraczly concermed.”

Thus, wiile the YESC would ace specifically zligw such iczachmencs, i deas
T :ila the ) L : 7 al . 5 s
cot prohidit them, aspecially in cha casa of iascallacicas "soon =2
carded or recomscructad.” Fowever, whila jJermissabla undas z3
: 2a uwzdiliizw o7

c

2 3

Coda cleasly zakas such atzachzants cpticoal at o
Q

"I2 cases o YESC 7iolazicus 232z should rema‘s so0. Ter mon—Tzda alaz
oi che WI3T/utilicy joiznz agrzemarz, we Zaal chare should sa :053 acid
allowed z£o CATV cccpanias,  This i3 dua zo Jech zhe f:egc:isca@ ralacl
jezvaen CATY and utilizy companias and the jubliz intazesc o .sarvad
Jremocing Che availlabillsy of CATYV sarvica. Such 3 rizhe ch
;ondi:ic;ed on 2ll such atzachmants taliz surveyed cm ilhe

surrar and corraczad, (2o the axzTant tacessary, Zurizg ial

Py
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All additicnal costs for such work should ba the responsibilicy-of  the CATY
ccmﬁany;zz- Clearly, in cases of dispuctes as to the hazardous nature of

any such actachment, utility persounel daterminations should contrel. Wa

are not unmindful of Mr. Bilodeau's reservacions as to coustruction costs or
time savings to be gained hers. Frankly, we agree with him. At the least,
all premaka-ready attachments that are ia violacion of the JESC or joint agree-—
ment will have to be redome. However, iz the casewhere (1) speed of CATV
coustruction is of paramount importance ard (2) there are no hazardeus con-
ditions created, we feal that posc-Cartificate of Approval, premake-ready
actachments in violation of the joint agreement, but nmot tha YESC, should be
peraitted at the CAIV companies' option with prior notice of all such atc-
tachments to all parties involved. Such a procedure may speed up construction
of CATV facilities while exposing utilicy companies to no additional exces-
sive liability or harm. <There has been no reason glven not to permit ic.

B. Make-Readv Survevs by CATV Companies: Normal precedure for the
parformance of survey work for NJST requires that, at the time of an inisdial
reaquest. by a CATV company for the right to atrach wit4ia a dunicipalicy, MJI3IT
district Zorces aad CATY operators zeet to discuss procedures and construction
practices. A determination of work loads is than made and a schedule fort

complation cf'che survey and wmaka-ready work is establisted.

[ DA

In respounse to.requests frcm.seaveral CATY companizsg, following
trial period NJBT affers CATV companies the option to perform their own amake-
ready surveys. Such survey work would ke subject to:

"...che Discrict Engimeer’'s ... spot check in the fiasld ¢
determine the accuracy of informatiou providad.. Tha exzanz

of spot-checking +will be az the District Eagineer's discratcion;
however, areas of known pole line coungesction and areas in wnich
uo mzke-ready work 1s indicated should be given sarticular
actention. IE it appears that che quality of the survey is DoorT,
the survey should be raturmned 2o the CATV operator with a request
to resurvey the area. A survey custom work order shall be issued
by the Discricc “nginesr to cover tizme izvglved in checkiag the
cperator's survey.

When the emgineer is satisfiad that che make-rsady {nformacion
is complete, he shall refer shests Iavolving power compzav...
to the proper offices, and release a.CW0 for Talco make-ready
work." NJBT Engineering Departmenc Bullevia No. 23, 2/28/77,

It musc be noted that in cases of contimual poor seriformance, zhe NJ3T opticn
i3 subject to withdrawal at NJ3T's discration. NJIB3T's 2xperience with this
policy is that the quality of survay work varies from ccmpany to company
erally, it is WIBT's positicn that the most practical survey zmethod zo zin-
imize dalays is te rerfors the survey simultaneously becween CATY companiss,
alectric ucilicies and NJ3T. :

N

2/
Those costs abeve thosa required for zake~ready survey and work %z zhe absemcs
0of such 3 presake-ready actachmen:z.



The NJCTA notes thac, dus to uncertainty ovar the apc tcation

of techmical stamdards by utilities on. cha discrice level,
umerous Tesurvnys following CATV s9le-surveys.

Sete havae Yeen
It {s hoped that. zeso-

lution of zha- 40748 dispure’ would clarify applicacion of such scandards
in the futurs. SZowever, even with such. inconsistenc*as, the position of
the NICTA with tegard to sole-surveys by CATV companies is typifiad by
Mr. 3ilodeu’s tastimony ac cha October 4, 1978 hear.ng whereat ha scaced

"Iz was much quicksr, zora

properly, because ha could
sSame 3ivtn reriod, and the
waren't reducing our costs
whare 2 tocal rasurvay was
enginaer of the rsspective

efficient for che cable company
to. simply do fis own survey, assuming that it would be done

accomplish a lot mors {a the
cost was teally not a faczar.
any, particularly ia instances
to be performed by cha local
ucilicy....The real cost o us

is 2ot being able co deliver the subscriber X number-of

" wonths earlier. That's where the costs really build up.
That can amcunt to tmndreds of chousands of dollars when
you're dealing with a large subscribing basis." (page 84,

4 o 23).

PSEG aotes that, due to subscantial dlsagraements bLecvaen
VJBT and CATY companies relativa to tha'40/48 dispusa, it has been
involved wich maka-ready sarveys flan fa the past. As was Zhe casa
YIBT, PSEG nas had good and had experisnces with sola-walks, but ig

willing to let them comtinua subject

2o a2 tvight to rasurvey. Uhilas

Ve

23ZG,
nora

wich -
is

ie

B A SR

has considerad the pessibilicy of allowing sole-walks, REC jrssently has

2ll parties on the pola taks pazre in

a joinr survey.

Ve fael chat sola survey walks can be beneficial to 2 CATY company
that preperly I{mplements che YZSC, the 3ell 3lue Book and other techmlcal

codes. Regardlass of possible higher direcz caosts for such work,
recelpt of ravenues ‘can still be Seneficlal to CATV companias.
to two nodifications, we feel the 30ard should adopt che I

aarliar
Thug, subiacc
T standazd

as to sol2 walks, Such dole walks should be subject o (1) spot checks

2o datermine accuraey and (2) possible resuzveys by uciliry ccowmpanias I
oumBTous violations are found. Ia cases whera such spot checks raveal
contimial compliance by a CATT company, -the mumEer of such spot checks

should be reducsd. In such a case, the need for a subsequent complaca
survey 5y utility persomnel would seem o be eliminmarad. Ia the alzarmacive,
should such spot checks revesl continual viclacions, the utility company

this opcign. 4As the CATY ccampany

should oot ba permitted Zo carminaca

qust pay for all speg-checks and subsequent. survsvs, we feal thave
adequata detarrent o such continual viclazions, 3/ Addizicnally, '
hoped that 1n che spirit of cooperatilon, u:ili:y and CAIV sersquanel would
work together Co clarify any misintarpratacicns of uac&nica’ snec“

to avoild such comtinual vwiolacZons.

424

The YJ3T sole walk procadurs should Se Ifurzher zodiflad a
qotice 2o gower qetlicias. To the extent the jpower uzilizy customarily
accompanies NJ3T on make-ready survavs, -“ey should coordinars 2flo
wich YJBT persounnmel as to spot checks and rasurveys. Ia any ca?e,
a usual participart ia maka-resady surveys or aot, the power uzilizy ;nou_g

ca.

73/ Wnather complataly rasurvayed o°r 208, 2
i

responsizla for costs L0 coTTect

appeared cn the origimal sole.walk suzver

13- J0CXTT NO. TA9C-3

4. 2

raceive a copy of sola— ;alk survev casulcs rsgardiag polas 1t is ag

ZATT compan¥ sheuld o
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iacicns =har should have
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C. " Expadited Make-Raady Work: Aftar complation of all surveys,
usual procedurs by JCPL is to internally route automatad wotk ordars for
approval priocr to the commencement of maka~ready work. Iz response to
CATV industry requests for speedier make-ready work, JCPL has iastitucad
a2 poliey of allowing make-razdy work to-commence prior to advance iancerzal
approval of specific costs, materials and canhours. Such advance work, to
be approved by JCPL's district managers, Is dependent ou cost and normal
utility commitments., All such work would be doune on weekends and oot during
normal business hours. Ragularly scheduled ‘construction work would not be
delayed by such a process. JCPL indicates that, to date, no detrimental
effects of this pclicy have been ev‘denh.

We are of the opinion that JCPL's expedited make-ready work
procedu*e, while more costly due to utility overtime manpower needs, could
save valuable time in the counstruction of small areas of CATV plant. The
prcblem with an across the board Implementation of this policy is that
different utility companies have diffzrent fatermal work order roucing ap-
praoval procedures, inventory controls and manpower availabilicies. Thus,
we do not recommend impositlion of a set requirzement iz this.area. UHowever,
ve strongly urge all utility companies presantly doing make-ready work tao
investigace the possibility of a JCPL-type procedure. Implementaticn of isuch
2 procedure, at least co a temporzry basis, would alleviaca _a&e~*eady wdTk
dacklogs and would zore couplecaly utilize utility perscmnel -o* nake-ready
wark.

D. Jotice To Urilities: As was indicated earlier, the general
cousensus amoug the utility companies 1g that any shortages ia manpower
avallable for CATV make-ready surveys and work are causad by inadequate
notice by CATV companies to the utilities involved, '

Present CATIV practice is to notify the utilicy involved of the
uued for make-ready either (l) afrer filing a certification petiziom but
prior to Board certification or (2) after cartification. Im either case
it would appear that the lead~time necsssary for utilicy manpower planning
is ignorad. TFurther, subject to limiced exceptious, thera 13 a general
practice within the CATV industry to be silent as to necessarv utilicy
approvals and work when addressing municipalities during franchise proceed-
ings. Thus, commitments as to service availability daces are made wicthout
veference to utility capabilities. Frequently, cormicments and capabilities
do not match. This situacion is exacerbated by telephone company delays iz
forwarding make~ready applications to the appropriate power companv,

The policies of the wvarious ucilities with ragard to orediceting
manuowe* needs-are, aga‘n, as variled as the companies themselves. PSEG
trains their amployees oun a 6 zonch hasis, but plans 1ts requiremencs 18
months in advance. 3REC's manpower aeeds are based on the budget principle,
whereby avery 12 nmonchs it considers zanpower hours availabls, maincanancs
work anticipated, capical work anticipacted and CAIV work anticipated. DJue
to its own minimal coumstruccion requiremencs, as well as 1ts zinimal in-
volvement with CATV, REC normally needs two weeks notice zo have zen avail-
abla for the’ survzv and two aounchs notlce to have =men available Iz pericm
=aks=ready work.

'7"./

Clearlv, REC's manpower pradictions relzcive o CJATY
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in effect, lays cuz and pradecarnines jobg that need ta ba dona, Thean
based on its.manpove Tequiremancts for the Particular typae of wotk, JC%E
wight hire emplovees gecessary o perfora the work, Via zheir davelopmanz
plan, JCPL seeks 24 lavaliza thedir work to match chair work Zotce, Wieh
the caveac that its firse and lorumose work to ba done is cduneccing T
Cuscomars, JCPL chus develcps 1cs aake-ready schadules.

Each year or two, JIC2L davelops a $ystem developmant »lan thae,

. It would appear thats, om averaga, utilicy zampower olannirg
cecurs 12 to 18 mouchs in advanca of aczual wﬁrk,pérformed. Wizh soma-
axcepcions,  CATV companies giva anyvhere from 2 zonths . to o lead~time o
ucilicies in their make-ready raquescs.25/ 714 whatever axtent =hig 2lan~
aing gap could he closed, nake-ready surveys and work should Hecoms Aora
efficient frem all perspectives, ' Thus, we recommend thae unen a CATV
cempany applies 2o 2 wunieipalicy, a copy of all coustruction-commicmencs
ba sent to the fnvolved pawer and telephoune utilirias. 3y chis we mean
planned nilaage of plant, boch above and underground, on 2. yearly bagis,

A cop¥ of all maps £ilad with che.mun%g%pal consent application should EY-L
company such gotics €0 the ytilircias, 3 Whila, dug co the unesztaiagias
inherenc in CATV franchisiag, cie informacion racaivad Yy the'ucilistag
22y 2e less than desirabla ftom an actual system desizn viewpoiac, <
wileage figures alone should greatly enhance zanpowar lorecascing, Tx
early nocificarion to the involved geilicias will, on average, sradaca
Qaka-ready zaquasts by 9 mouths broken dewn as follows:

2203 months to schaduls hearing
aonch to complets heardng
@onth to makes decision

asuths to pass ordimanca
zonths to raceive cartificaca

Pt
19§D e

To eliminate confusion as =o dromized commancement dacas Sar CATT
congtruction, all mmicipal consanc applicatious should speciiically scaca
that cable will be actached to polas oaly after uciliey maxa-raady work is
complacad and that all comscruccion commicments run-from thac data. Whila
this will aoc speed up comstTuccion, it will grsatly reduca rhe lavel ¢f
public ericicism .zhac utility companies, CATV codpaniag, the 3gard and she
Qfiice mugt emdure relamive to the indzdial availabiliczy of CATY servica in
a comrunicy. )

While the racommendad proceduras haresin reduca the zap {a laad
time for nanpower planmning, chey do 1ot elimipaca such a gan., T2 i3 hQopad
that unilicy companias would adjust thair planning oroceduras zo lessan ke
gap-Zurchar., To whataver extaar chat ‘s ndc possible, we would anciainaca
that che iavolved uzilicy ccmpanies would atzampt for forecascing purposes
to annualize the 9 zonch advancs nocices so as co aininize shortagas i =ac-
power availabla Ior CATV naka-raady.

23/ : 1 4 ] =mdia 1 d mi= : —ara
We aoca that, whilas zhe JTCTC has greacly irproved this laad 1ize, a2 =ara
formal salucion “ould seam 25 Ye fadicacad.

25/
Carzainix

i = - -y . AT vemd Tl ey umgmam A Rl
ir, any addizional izformacism thought usaful ia ueilizv canocwes
? . A
oladnizg ssuld supplamen: this odnizal raquiramenc,




E. Use of Queside Contractors:

In most instances make-ready surveys and work are performed by
the urility company's own parsonnel. Thesa persons, generally from the
ueilicy's engineering departzent, are reéquired to have an understanding
of most, if not all, of the following areas: outside plant construction
tachniques, splicing, cable, installations, equipment and materials,
engineering theory and accounting. It should be noted that the specific
qualificacions for each job title are usually established by union
contract. ’ : :

As- the timeliness of work by these crews is at issue, an examin-—
ation of NJBT's procedures Is useful, NJIBT separates engineeriag activities
into those projects with specific telephone service due dates and those
involving maintenance, zehabilitation and rearrangement. Priaritias are
assigned to assure that due dates are mec. Thus, lower priority telephorne
engineering work is performed when the availability of manpower sermits,
Within chis framework, 1t is the position of NJBT that all assignmentcs .
and rearrangements are made to assure timely complecion.of CATV commit=men¥s.

gt

With the exceptioun ncted above as to sole CATV surveys, almosc §g
uniformly, the attachment agreements. requirs. that 'all. survey and nake-ceady
work be performed by ugility company personnel. The primary coacern of
such employees {s the provision of utility service. Thus, despite assurances
of timely complecions, the ddvelopment of CATV sarvica 1is accomplished by
these persounel only if there is not a requiremenc for their ucilization in ¢
utility activicies. Iz is the NJCTA's position that substantial delays often
result from utilities performing CATV work at their counvenience and not )
necessarily in accordance with the comscruction schedule of the CATV company.
To remedy this situacion, the NJCTA recommends that the Zoard allow-the cse
of qualified a7/ independent contractors committed to meeting the CATT
company's schedule. It 1s perceived that use of such coutractors will re-
duce costs for surveys and make-ready.. However, regardless of che cost, the
JJCTA feels that the real savings to CATV companies will be in its apilicy

to arrange schedules and to modify same as new franchises cause modificacions
in conscruction plauns.

There are three different ucility positious relacive zo che use
of outside contractors. Common to all three is the premise that a CATV
cowpany should not be able to nire its own outside coutraccors to work
on utilicy facilities, The three.different positions relative to the use
of outside contractors are (1) the utility may hire and use thew at Lits
discretion, (2) the utility's union contract prohibits the use of ourside
coucractors on pole line counstruction, and (3) the ucilicty's union contracs
vaises the cost for use of outside contracters in a sronidbitive zmanner, but
12 will allow use of utility aired cucside contractors.

Falling into the first of the above catagories ars PSEG and ACE.
“While PSECG has never usad cutside contractors specifically fer CATV make-~
ready surveys or work, 1t has in the past hired such contractors and will
‘couginue to do so 'when PSEG management feels it is appropriaca. At the
tearing of October 3, 1978, ic was statad, wich regard o such 2 dis-
cratiovary decision, char:

27/ B e ; e IR
“/1 Acceprable tc teoth zhe CATV ceupany and the ucilizy invoived.
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"1Ezay be a question of wark load and abilizy

tc: have 1its own people aither trained and/er

hire people to de chat, it may ha an interia

pariod where there mighe be an ancicipatien

of a peak load pariod whers the ccmpany =ay

elect, racher chan to increase izs work

forcas foT a2 short peried of time and chen

have to release them, chat they amight ‘opt

Co usa a concractor to do that cypae of

work, but it scill goes back to a basic

aver-all managemant decision ou how we

would approach such a problem and in any

period of time that thing can vary subscan-

tially.” (page 70, lines § to.20) .
PSEG specifically points out that, for very short term uss, the tize
nacessary to train an ocutside contractor would negate its Benefiz,
Racher, Lf che prcblem wara sarious encugh,.PSZC would~shifs perscunal
pricrities internally. Acacrdingly, a CATV ccmpany dealiag sich 25EGC
would have te rely on PSEG's discrationary use of an cutside contraccar
to do surveys ind maka-raady work om PSEG facilirias. :

Uaeil 1974, ACE utilized oucside contraczars for.pole line coa-°
struciion. Due £o economic conditions subsequent chersco, ACE was Zaced
with potantial lay-offs so L{r raleasad all ourside contrzesors. “hila
today ACE could, at i:ts discrecion, use gutside contraceors for pola line
wotk, they object za CATV uga of same to perform aake-ready work on ACT
faeilities. . This is basad on the lack of training for such cutside com-
cractors and the aeed for direct supervisiom of same by ACZ: Jdccordicgiy,
a CATV cowpany dealing with ACZ would have to raly on ACZ persounel ov
ACE nirad outside contractars to do CATY surveys and zake-ready work on
ACE facilicles, -

The sacond above catagory is cypilfied by zhe policilas of NJIBT and
JCPL. MNJBT has never usad outside contractors for pole line éomscruction,
This 1s basaed on YJIBT's belief chat, based dn its current labor sicuazicnm,
thara would be signiiicant problems associatad with the use of oucside
countractors (see lacar discussion). Accordingly, a CATV company dealiag
wizh YJIBT would have to rely on YJ3T persounel to do surveys and aike-rsady
work on NJBT facilities.

Unedil 1973, JCPL used outside contractcrs for overhead jolas work.
Today, JCTL's posicion is that Lxs union agreemenc providas chat oursida
contraccors may a0t be used for work regularly and customawily perforaed
54 eﬁployées as long as’ "amployeas ars available” ar 1a 2 layoff scacus.
iddizionally, even L% thers ars 20 amplovess availabls, JC2L woul% scill
ovpase use of outside contTacsors as Lt would proailic smployeas I7om
oéésibly doing work-nbrmzlly done by cham. Thus, SC?L depends ancizalr ?n
ics syscam development >lan (see "aocice” abaove) zb assurs adaquate availad
Zfov CATV work.

The third cacagory of utility company positioms ralacive 22 2he
¥ Y 4 4 -t T - -
yse of outsids contracctors is =ypifiad by the lndependanc Zalapicne CCWPEnL2S
and REC.
ke n0licy 0f zhe iadecendent zalaphcne ccdganias generalll nas
Saen =8 concinually use outside comgracsIcrs ¢ Tast essasTrucsicn Taguizamanis,
an = ntinuall =t £ous RLzes
Jue colv when zeeded =3 supplecent regularly amplaryad ligemen, =¢2 =9 ax
i L fae et : w < -
clude zhem. Tha reasen for this L3 chac in racent 72 =hay u?va seen
- - g - 2 . rratiT =
forced o lay 0if pola Lize constTuciilon 2 8 a of slowar zzowslh
) j = < - 3 T v'o—-.-—- v:':
during the racessicn a Zaw rears 2go and I e of undergTsund
[
i 274 Yockac Yo. 763C-52108




plant to serve new residential developuments. Since then, the unions in=-
volved with some of the companias have ing}s:ud that no ocutside contractors
be emploved when layoffs wera in effect.? Under this pelicy, they have uo:
expaerience with usae of outside contractors for CAIY surveys or maka-ready
work. Thae outside comtractors that have been hired were subject to utilicy
company lnspections and supervision. Accordingly, a CATV company dealing
with an independent telephone company with regular manpower availabilicy
would probably have to rely om utility perscunnel §o do CATV surveys and
make-ready work on lndependent telephone company facilities.

REC had used outside countractors ou its distribution system uncil
1973 at which time expansion of electric zervice dropped substantially.
While its union collective bargaining agreement does not specifically pro-
hibit the use of outside contractors, it does require the payment of over-
time to REC perscunel who could do the work on an ‘evertime basis wheu the
outside contractor is called in. This would appear to be the case even Lf
the outside coutractor were, in fact, a member of the same uniou as the men
who motmally work for REC. Thus, the use of outside countractors by REC is
effectively prohibited except in situatiouns of a tremendous work load. addi-
tdounally, REC feels that, lnsofar as electric facilities are concermed, any
work required must be dome by alectric company persounel or by coucractor§
engaged by and responsible to the electric company. The main reascm for
this is that allowing CATV compznies and their contractors to perform
such highly specizlized and potentially dangerous work would create
unnecessary risks. Thus, a CATV company dealing with REC would have to
rely on REC persomnnel or REC hired comtractors to do CATY surveys and aaka-
ready work on REC facilities,

As an example of the type of work anm outside centractor is
capable of, the NJCTA incroduced, as a witness, Yr. Richard Jacksom. Mr
Jackson is the owner and Chairman of the Board of Jackson Communicatious,
(Jackson), which is a wapping, engineering and comnstruction firm serforming
services for CATV companies as well as for telephone companies. 29/ Services
performed by Jackssn include (1) mapping services, 30/ (2) make-ready
surveys and (3) physical coumstruction of CATV syscems. "

When performing survey work, Jackson inicially meets wizh the
utilities involved to make sure they will accept zhe work (i.e. form)
as well as the qualifications of the person that is doing the survey.
The next step Is to perform the survey oun a per map basis and present the
survey to the utility company involved on separate forms showing them
where the make-rszady Ls that has to be performed and what has to Ge dome
to cerrect the problem., After the survey, if Jackson is to gerform the
zake-ready work, the talephone company would check the work o see chac ic
was done properly and would bill the CATV company for any necessary en-
gineering cize.

28/ )
28, In the past, when outside coutractors weres used to do work uniom

emplovees could do, in some cases the unions h1ava. anucassLu"v
arbitrated emplovees' "sight" to overtime.
29/ e qota that ¥z, Jackson's company has workad zoscly fer aor lNew
Jersey independent talsvhone ccmpanias.

¢/ 3luepriac showiag 2ach ccmpany where =0 build its svscasm and all
the Iacilicies it is going to hang om uzility peles,
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planc to serve dew residential developments. Since chen, che unions ia=-
volved with soms of the companies have izs stad that ao cutside coniTactors
be azploved whea layoifs were in efface .23/ Under this policy, they have 20
expariance wich use of outside contTactors for CAIY surveys oT aaka-ready
work. The outside coutzactors that have been hized were subjact 29 ueilicy
company -inspectlons and supervision. Accordiagly, a CAZV company ‘daalling
with an irndenerndenc telephane ccmpany with regular eanpowar availabilicy
would prebably have to raly om utility persotinel to do CATY surveys and
wake~ready work ou independent talephone company facilities.

REC had used outside contractors.cm Lits distribution syscem uniil
1973 at which time expansion of electric garvice dropped substadcially.
thile its union collactive barzaining agreemant does not specifically pro-
hibit che use of outside contractors, it does  rmquirs the nayment of over-
¢ime zo REC personnel who could do tha work om an ovartime basis whenm IR
oucside comcractor s called ia. This would appear fo Se Che casa aven 12
she oucsids coutraccor weres, ia faes, a samber of ctha same uriod as zhe Jen
+ho normally work for REC. Thus, the use of outside concraczors by REC is
affeccively prohibited axcept {n sicuations of a tremendous wark-load. Addi-
zionally, REC faels that, {nsofar as alectric- facilicles ars concazmac, any¥
<otk zequirad ausc be doue vy elactric company nersotnel o DY COMETACIOCS ®
angaged 'by and rasgonsible Co the alectric cowpany. The zaia raason Zor
this is that allowing CAZY companias and thelr contTactors o peficra
such highly specialized and potentially dangerous work would creata
unnecessary visks. Thus, a CATV company dealing with R=C would have Lo
raly o REC perscunal oF REC nired comecTactors to do CATT surveys and zaka-
ready worlk on 2EC Zacilicies.

. As an example of the type af ark am outsida.cencraclor is
capable of, the NJCTA {ntroduced, as a witness, Mr. Richard Jackson.~ M

“Jackson is the ovner and Chairmen of the 3oard of Jackson Communicatlons,
(Jacksen), which is a mapping, ecgineeriag and canseructica fira zezioraing
sarvices for CATV companies as wall as for telaphone ccmpanias.29 Servizes
performed Yy Jacksaun {aéludae (1) =na2ppiag se:vices;30/ (1) maka=-raady
surravs and (3) physicai conseTuczion of CATV systeams.

‘Then performiag surTey waoTk, Jackson inieially zaaees with tha
uriliries invelved to make suza ‘they will accapt Zhe wark (L.2. Zor=)
as well as -zhe qualiiicacions aof the person =hat is doing che survey.
The next stap 1s to parforh the survey <n 2 par map Sasis apd prasent I8
survey to the utilicy coupany involved on separate forms showing thenm
shere tha nake-ready is chat has to be nerZoraed and what has co Se dona
20 corTsct :ha'prbblem.’ i1ftar che survey, ii Jackson i3 £a seriorm she
naka—-raady work, =he zalenpone company would chack the sark o ses tnat Lt
was dome oreperly and souild H11l che CATY company for amy necessary 2n
ginsering cize. R

we Jast, whed Jursida contTactoTs Wers: uzsed 10 do WETS cnisa
ovees could do, ia soma casas: tha unicns nhave

N A‘_-H
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28/
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z
love
icracad amplovess’ "wighe! co overtize.

s

e aoca Thaz MT. Jaeckson's cosran? “ag wozhad =Zostlry 15T ~Qoe liew
Carsav iadesendent zalaotiona ccooimaniasg.

: ot suild i srscam znd 21l
30/ 3luemrisc showiag 2ach COCPAnY WoeD srseam 2nd
eme facilicias iz 1s goizg oo Sang-
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NJﬁ&‘has an existing contractual relatiouship with the union
represencing the persomnel which normally do make-ready work.<L/ It .is
Selieved that 1£ non~telasphome perscnnel wers pernitted to do such amaka-

ready work, there might arise a claim of breach of this coumcract which
could have an adverse impact om NJBT's ability to carry out 1ts public
service obligacions. . ' .

As evidence of the sensitive nature of this area, NJBT poincs
to 1977 when the Lssue of subcontraceing was -bargained during natiomal
negotiacions between AIT on behalf of Bell System Companies (including
NJBT) with the Communicatious Workers of America (CWA) and IREW Unions.
In thosa negotiations, the unious urged adoption of limitacions on the
abllicies of Bell Systenm Companies to utilize the services of subcon-
tractors, and specifically recommended elimination of’ subcoutracting of
bargaining unit work, Furcher, NJBT peints to. a July, 1976 job actciom
resulting from a contentiom that NJBT had contracrad out bargainiag uni:z
work. Thus, WJBT contends that s must ancicipate that Local 827 of the
IBEW would rely om its contractual relationship wizh WIBT and claim thac
subcoutracting of CATV make-ready work comstitutes a violation of such
relacionship.32/ ' .

Eat1 LS TR R

Addiciomally, NJBT points. out that che issue of subcontracting
falls within the category of "wages, hours and other terms and condicions
of employmenc" and 13 thersfore a mandatory subject of collective bargain-
ing under the Yational Labor Relations ict (NLR4), Section 8(a) (3), 2(v)(3)
and 8(d), 28 USC 158 (a)(5), 158(b)(3) and 158(d). In accordanca with
Lts Interpretation of Lodge 74, Machinists v. Wisconsin Implovment Rwelarcions
Commission, 427 U.S. 132 (1976), NJBT maintzins that Federal labor solicy
as reflected in the ¥LRA has been construed to preempt state regulatory
authority with respect to such mandatory subjects of ccliective bargain-
ing. Thus, YJBT contends that tha Board lacks lurisdiction to ragulaca
subcontracting of make-ready work. '

Briefly, there are two fundamental ideas that lie at the core
of natiomal labor policy: (1) freedom of employee organization; and (2)
the voluntary privace adjustment of conflicts of interast over wages,
hours and other conditions of employment through negotiation and ad~
niniscration of collective bargaining agreements. 1If it were assumed that
the issue of subcontractiag of CATV make~-ready.work was a bona fide
subject of the collective bargainicg agreement aud was iacorporatad as
such, the Board might be precluded from invading this area of regulaction.
The presently contrelling rulas are statad by the Court iam San Dieso
Suilding Trades Council v. Garwman, 359 U.s. 236, 244, 79 S. Cr. 773 (1959)
as follows: ’

"When it is clear or may fairly be asstmed
that the activities which a State purports
to regulate are protectad by § 7, of the
Relations Act or comscitute an unfair
labor practice under § 8, due regard for
the federal enacizent requires tharc scate
jurisdiction ause yield...

hoce Werkars' T
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Ve 1otz thac NJI3T never has acjually quessionmed ==e Yaicn 2m
despita z specific request =2 do,so.
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At times iz has 20¢ been clear whackex
the particular aczivicy ru°ulared 97 che
States was governad by § 707 3 8 or was,
perhaps, oucside Soth thesa sections...
W“hen an activiety 13- arguably subject %o
37 or § 8 of zhe Act, the Stacas as wall
as the federal courts musc defsr co zhe
exclusive competence of the Vational.
Labor Relacions 3oard i£ the danger of
stata interfarence with ua:iona‘ palicy
12 2o be avarted.

In short, a scace may exarcisa "historic powers aver Such Tradi-
tionally local matcers as public safety and order tha use of .strests and
wighways," Allen 3radley Local v, Wisconsin Board, 315.7.5. 740, 62 §S. Cr.
820 (1974), for "polieing of such conduct Ls left wholly o the states.”
Internatioual Cnion, .U. Aucomobile Workers v. Wisconsinm 3oard, 336
2453, 69 S. Ce. 316 (L949). Ia chis case; whila cutaida contzactiag was
a subject of collactive bargainiag, Lt was got zart of any such zgraemen:.
Further, an examination of Lodge 76, suvra. indicated chaz, conrrary o
MIBT'2 interpretatioun thersof, cthe Court aeld a unisn's coacazcad safusal

to work overtime was peacaful couduct couscituting activity that zust Ze
free of srate.regulacion if the coungressional intent in emacting tha com—~
prehensive faderal lasw of labor telations is cot to be.frussratad. Tuzther,
it was held that Congress msant that self-help aconomic activizies whecher
of esiployar or emplovea, wera aot £o be regulabla by Statas any =ora than
by che YLRB for aeither Szates nor the YLRB i3 afforded flaxibilizy iz
oicking 2nd choosing which aconomic devices of labor and management would
be brandad as unmlawful.

YJBT furcher cites White Mocor Corvoracion v. Malone, 34

397, 806 (8th Cir. 1978) far the proposizion chat amy inqul'y iz .
subject of subcontracting Lls prohibiced since it may "in luence -ha sub-
stantive tarms of some subsequent Yargairisg agraemenc.' An examifacion

Yhitce . indicates that it held that'a stata ancltxusc staguca canuec
appLy %o negate the carms cf a collectiwve targaining agreemenc sactling
wages and vatas, vis-a-vis, statas ndy ot actampc o ifnfluences the subscan-
tiva tarms of collective Sargaining agrzeements by ragulacing the concuas
of the parties to callactive bargaining aegoclacloms. That is 2ot 29 say
that, where che ragulation of conduct s in the public {atarase, sctch
corduct may nat be regulacad by statas if outside che area of “egcc*a Zous
as evidenced ia a collective bargaiaing agreemenc.33/ C1ear‘v the provisice
of CATV service through utility facilitias s an arsa requiring ragulacicn
of conduet iz che sublic incerasc: Thus, we find che 3oard has complaca juzis-
éizzion over the issus df subconcTactiag.

_r, "

2d
a

After reviewilzng all zhe cfastizony heraia, we 272 ¢
:quec: to caertaia qualificaclons sec forch helow, he 3oard should, o
axtanc 10t arcn¢oicaq by a colleccive barzal nicg agreemanc, ‘ordar u y
cse af outcsida comtraccors ot ‘maka-raady work and suzveys 12 so raquesztad

3y a CATV company. Thera 1s 3o easier way €2 spaed up the raca of CATV

conscructien ia chis Stata. Such adequacaly cTalned and supervisad sus-

contradecors would He dore .asoc“s4"e ta CATT constTucclen zeads ::an f::

sersounel, while szill :aln:aiir_g The _::egr‘vy of ci}icv J_anc.

sighc 26 aire subcontTiciovs should e subiact Iz Iha

3/ i3 zhe WOCTA seinzs zuc, ragulacilon 0 shac 2fifacn woul? nct e

ragulacizg cthe conduct o2 g“e_“a::ies ¢ z nmaegociazica iecwae§
YI3T 2nd 425 amplcéves unicus anyger2 =han 2Ze sgc:ing ci s??if
ligmits 37 a scacte would iniluence 1ego:-a:ia:s satvesn amploves
soudlk drivars and thair amplover izucking zompanias.

() ih
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a

id we paid
mpany; in whacavar
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Due to the nazura of
strenuous objactions
and che lack of such
¢oneractors, no such

the attachments, the’
of the power utilities
experience by sub-
independent contrac-

tractor make-ready work should occur to power
facilicies. Such work should ounly te done
by power company personmel;

All subcontractors must te trained and supervise&
by utility persounel at the CATV company's expense;

. ()

(3)

All subcontractors must be apnroved by the urilicy
and CATV compan;es involved;

(4) Tovavoid possibla conflicts of interest, no sub—
contractors sheould be used for make~ready surveys
when they have performed sremake-ready monhazardous
actachments (see discussion abave);

(5) All garties should strive 20 hirze outside contractors :
" who are members of utility perscunsl unions;

P

éth

All extra costs incurved by the utility as a resulr of
usa of independent contractors, including, »ut not
limited to overtime paywents under unioa contzacts,
should be the respousibility of the CATV company; and

(6)

7

7 All subcoutractor sole walk surveys and naka-ready
work should be subject to the same spot-checks as

recommended zarlier for use with sole CATV surveys.

BILLINGS, REIYSPECTIONS AND
SUBSEQUENT MARE-READY

WORK
The ¥JCTA has six concerns in this area. They are: (1) The
cousistency of rates for make-ready work and surveys, as well as the apolica-
tion of technical scandards, which may vary frow time to time and from
district to district within the same utilicy company; (2) The Zorm of

b1lling which may preclude analysis as to zeasonableness; (3) The seemingly
high rates charged for make-ready work and suxveys, espec‘allv when cca-
Pared to subcontractor rates; (4) The unilateral Tight of utilities zo
reinspect planc a2z CATV's expense; (3) The limited rights of CATV ccmpanies
relative to subsequent maka-ready wotk; and (6) The tight o order CATY
vacation of poles.

While cany sample bills have Yeen submitted herein, chere has Seen
20 indication of Zincousistent zpplicacions of billi og or tacanical standards

0y uzilicy compaunies, Accordingly, we Zeel no further dirsctions o rhe
utilities aeed be issued relative to chis area.

Gnfortunately, the Zorm of utilicy Silliag fo: jake-raady suczvevs
and work leaves auch to be desirsd. 'While ::era was testizmonv ziven zhac
this Ls an area ia whish utilicy serformance has i=provad, wa
specific direccives as to tha Zorm of 5£11s is aeeded. Accords
survey and zake~raady -work :il-s stould igclude she folleowing:

L

33/ thnere was zuch 2ill waving and zany 2llegations 57 ;:c*"‘cua’
CAIY companies, and che NJCTA, Sur ne stooi of impreopriery.

Dockear Ye.
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indication cf the specific poles worked on; (2) An explanation of
done to aach pole indicatizg tha axtent of any extraordinary work

what was
tharscuq;

(3) An indicacion of which amployess actually are Seing billad to the CATY
.company, their loaded hourly rata -/ and che actual tizme teing Silled Zor;
(4) An indication -of axactly whac matarials +wers necessary fov the work
‘and the rate they are being 5illed ac; (3) An explanation of any axsTa-
ovdinary charges; (6) An indication, when performing make-ready work, as
to what survey 1t is pursuant te; (7) An indicdcion of the exact date che
work was performad; (8) An indication vhen notice of the work was given,
or why no such notice was given; (9) An indication whacher subsequent work
is anzicipatad on the pole; (10) An indication of the exact cormunicy ia
which che pale being worked on is %7caced; and (11) An explanatiom of all
billing doue for ancther u:ilicy.3 ’ )

The amounts bSeing billad for make-ready work and surveys by the
4

various utilities ars very close in hoth the amounts belng billad 4and

2
che mechad of billing. Most bills cam Be brokan up on am heurly tasis &
thres compenents: (1) laber, (2) diracc costs (overhead) and (3) iadize

0 {4

coscs (mactarials). Together, thay maka up whac s raferved to as :ihe t
"loaded hourly rata'”. The fndirsct ccmponenc of this raca typilecally iz~ i
cludes trucks, automobiles, aquipmenz, small tools, line supervision and ¢
angineering, local clarical and @2iscellaneous axpensas, local adminiscracive

axpensas and genaral office engineering and supervisidu.

of this rate typically includes pensions, lnsurancs, taxes aad other sizmilar
benefits. Tha policy of YJST as to bllling is cypical of che way bills ara
caleulacad:

"341ling for work perforzad....shéll be computad, Ia gameral, om
the same basis as used by che Talephone Company whec decarz=ining
charges and cradits to the zelaphome plant, aaintenance and
rssarve accounts for similar work imitiacad by che Company and
serformed on 1its own planc, with cthe following axcepncions:

Loading for social securilcy taxes, raliaf and senslon
axpenses and general expenses shall be included iz zhe billing
for work chargezble to the malntarance aad raserve 2QCCURCS 23
well as to the talaphona plant accouncts.

Cradits for used sarvidée Lifa of plant amay te allowed.
When ctelephore plantc is replaced by =lant of incraased facilizisas
an appropriate cradit shall be allowed Zor the walus <f such
inereased Eagili:ies:

Ordinarily, ao biliing will be a2ade Zar zha pramivm sorzion
of avertima costs other ctham the lncramenc facluded i il
average agurly labor ratas., Zowever, L% ia commeciicon Wil
custom work for an individual it is anticipatad zhat an ax-
csptional amount -of pramium overtize will 3e involved Iot
reasons beyond zhe contTol of the Telephone Ccmpany, Ine
Divisicn Jead inveolved nay authorize »illing of such <osIs.

-cT 5/7 - spimm IT-1/
esponse zo JICTA's A/L3/77 ILaterzagatary Quastien II-1{a).

w
o
~

37/

* 2 . . - : 1. < & I st
Wa would aptizizacta thazt thae u::;i;ias ~gul' ragulairly ?:sz_= «ae.f
companias, when Tsguescad, 2 sraakdeown of 2ha alemancs i Ine Llacac
“ourlv racas as wall as an axslanacion of changes tharalic.
bt 1 T

‘

ader =he feinr agTaemancs, z3laphenme-lImpaay Silliag 92 CAT gomzanias
o all veilizias is =mct uncommeld.
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ARTSON OF UTILITY MARE-ITADY

B&M-  WARWICX CONT'L.

NJBT TELco  TELCO TELCO  ACE  PsEg . REC.  JCPL.
$10.12 $6.25 § 7.83 $ 309/wk 4o, S 801
SURVEY- to to - - to to .= < 88.31 " te -
16,0938/ 10.09  9.76 1712/mos. o 1L.07
4,32 6.25  8.10 7.67 $ 4.33 40y 6225 §7.43
WORK Lo to to ‘to . to 8.31. to to

8.5639/ . 1.49 "1l.30 7.82. 10.76 . 10.18° 9.43

As noted earlier and as evidenced by the- ibove. chart, there.is a
cousistency in the range of unloaded utility rates: fox makerready surveys and
work. The NJCTA coutrasts thesa rates with the somewhat lowear rates charged
by Jacksou Communicatiouns and questions the propriety of the utilicy charges.
In particular, the YJCTA points to two such subcontractor rafes. that appeéred
low: (1) Jackson Communications' indication that an engiieer and truck for
survey work would cost $22.50 an-hour and. (2) New Jersey Talephone Coumpanyg's
indication that they had used an outside contractor, Henkel and MeCoy, for
survey work and were charged $16.45 per hour imecluding vehicle costs. In
comparison, the NJCTA poiats to the fully loaded October, 1977 rates of PSEC
(§42.51/hr.) and NJIBT ($83.72/hr.) and scatas. they are extraordimarily high.

REC, JCPL and PSEG all question the NJCTA's contentiow that sub-
contracting cut make-veady work or surveys would be less expensive than
allowing the utility to do the work. PSEG notes that, at the least, the
CATV company.would have to pay the cost of training and supervising-all sub-
coutractors. We agree. 48 noted earlier, there also may Ye extra costs in-
curred by the utility as a result ci use of 'subecontractors. This too i3
the responsibility of the CATV company.

The main area of difference between the two ratas is the addition
of overhead expenses. 3ased on 1ts. exgerience, PSEG suggests that whenaver
a subcontractor is used, the CATV company is-still respomsible for all over-
head expenses (loaded rate ainus the unloaded vace). It is this allocacion
of charges that the NJCTA finds objectcionable. -

Aftar examining all of the above, we find that both utilicy billing
policy and rates seem reasonable. When comparad to the rates chargad 5y
cutside contractors, these utility vates seem hSigh., This is dus 2o the

absence of CATV accounting for (1) subcontractor training and supervision,

38/ rLoaded rata = $63.72°

39/ Loaded rate = $22.08

30/ toaded race = $42.51
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(2) ueility overfiead and (3) stitiscics caken from different pears. Zow-
ever, while wa agrea with tha utilicias chat some overhead expensges Tamaip
when using a subcontractor, we cannot see how such ovarhead axpenses would
equal the diffavance bectween the ucilizy's lcaded and unloadad .qourly races.
Such diflference coucainos such things as crucks, tools, angineering super-
vision, benafics and che like chat could mac all nossisly scill axise in

the presenca of outside contracters. Thus, due to. the lack of axperiancs
wilch subcountractors in Yew Jersey, wa racowmend that the 3oard view sariously
any futura CATV allegacions as to improper alloeacion of gverkead axpenses.
when using subcoutractors.

The ¥JCTA notes that, while che ucilitias should have zha rizhc
ta reinspect planz, it s now a unilataral right to do g0 ac the CATT
- company's expense. It {s felt that chers %s a savers "potencial” Zor
abuse here, although none has been shown. BREC notes that such inspeccion
is aecessary 2o safely accomodata CATT plant on. the 70les. Ta this we
agrea. Ve have seen 0o abusa of this righet to imspect and, ia facz, Zaal
iz i3 an appropriaces safasguard.

S 3

Tha NJCTA feels that, sinmce subsequenz insgectisms of rola jlan;
will benefir all co tha extent they may reporc violations za each other, |}
CATT companias should net have to bear the eacize .cost af such raiz saccidu.
In tespouse tharasto, YJIBT scaces chat ic only 5ills a CATV companv Ior
reinspections for such CATV company's bemaifiz.

E

Thars is oo doubt that it is the respousililicy of all aole gecu-~
pants to mainctain plant in conformance with applicable cedes and zcandard
construction praccicss. Claarly, e thes axtant violatilons are seez and
repotted, rainspactions benmefir all parties., Thus, whils we agread with che
utilircies earlier that they should have unilacaral rights fo reinspec:, we
disagras chat che coscs for such rainspection should he borme totally by
the CATV company. Iostaad, we racommand that all reinspection costs le
shared by all users in propcrtion o the allocatidn of anzual coscs usad e
calculate their pole rentals as discussed below. Such a zathodologry (1)
avolds cross-subsidizacion of CATV planmt by ueillicy subsceriders, 5and
vica -mersa), and (2) Ls consiscenc with CATV zighets on che ;oles.*L

The YJCTA complains that 1if a CALIY company is o be chargad £
reinspections Lt should be noticed zherefor anead of time. Such a proc
seems falr and we urge izs adoption.

dura

The ¥ICTA unotes that, whenevar a reainspeczion vaveals any violazica,
it is assumed zhat tha CATT company caused i%. It would appear zhac, whils
such a palicy is followad by a cumber of the urilicies, aot all uciiizies
charge CATY companias Sor ucilicy planc found iz violaticn ¢f tachniczl
codes. Ta acesrdance with cur discussion aceve, we racommend thaz thara
Ye a0 presumption that CATV companias Rave caused viglacicus ia aellicy
slant. Racher, Lf faulc canmot be properly allocatad, che cost 2o caTTe
all wiolacions should be Sorze by all partias “a proporziom to the divisilon
of reianspaccion costs.

e YJCTA a2lso notas that LI ucilizy spacs

requirements raquirs
2 Taem A 2 P e

subsequent resarvangemancs of Jaciilcies or Taplacements oL JaLas tae .
aprize cest of same aust He norme by the CATT codpan7. A3 discussad zelow
w4zh regard 2o rencal vacas, the real zrcolam cera 13 tha umeguzl stacus of
: - i\ H = - pomd 7§ men ! o
2l: 74 aceecriance wizh cur discussica sariiar zs f2 Ile weillic

right to spoc~check and resinspect ougsifa <onLTaACTOT WICLK, '

e Zaal chat anv such ralnspeczicx of -ugsids coaiTiEIST WOIR

should e a2z CATV's sola cosc.

.. PR
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ow: tha pol:. Since the pole 1s ownaed by tha utility company,
the dagrae to" which they wish to rent a CATV ccwmpany equalicy of ssatus
thereon should be left to the utility. Clearly, che lass rights te space
on the pole afforded the CAIV cowmpany, the less should be the rencal,

the allocation for rainspections and the allocation for correcticm of.
nonassignable utility violations. In all cases, however, chese rights
should be negotiable by the partias in accordance with our discussicn
herein.

Under the earlier cited "40/48 dispute”, a CATV operator may attach
either above or below a certain point on the pole (the reference gain) in
certain circumstances. If a CATV company does this and subsequent make-ready
work or rearrangements are needed for one of tha purposes set_out in the
stipulation therein, the CATV company 1Ls raspousible to move its own plant
to the reference gain. Again, it {s the NJCTA's positiom that a CATV
company should not be responsible for rearrangements caused by additicmal
utllity pole vaquirements.

Our position esarlier with regard to costs. for rearrangemencs and
replacements is that it i{s a negotilable mattar. Clearly, the parties in =
the "40/48 dispute’" fairly negotiated the settlement therein, and the 3¢a:d
accepted same. As this matter 13 uow the subject of -a: proposed rulae-
mnaking bafore the Board, we will not comment: om: 1t furcher during its
pendency.

sy

The NJCTA objects to the utility's having therighc :o evict a CATY
company, upon nctice, so a3 to allow themselves more pole spaze. In light
of our discussion hersin, we feel such a right of evicetion is totally in-
appropriate given the public interest in the provision of CATV service.
Clearly, utility rights to pole space are adequately protected through po’e
rearrangements and replacements. oo
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EASEMENTS

. ¥.J.S.4. 48:7-1 and ¥.J.5.4. 48:17-8 deal wich the righes of”
powar and Calaphone companies, respectively, fo erect poles to sussain the
2#cassary wires, condulls and other fixtucas for thair lizes. Such Tights
ara coudizioued upecn zhair Sirsc obtainizg the li=’:umaer's censanc, in
wriiing, to the sraction af such poles, . ’ :

During tha last two years, problams wich regard to 2asément righecs
a3 they perczain o tha atfachmenr of CATV facdlitles zo utilicy poles have
beed greatly aagaed with che inclusion of CATV companies into the edsement
negatiation procass. TFor example, N¥JBT has indicaced thac sinea May, 1977,

-an amended form aof right~of-way agrsement 4as been adopted which speciii-
cally includes CATV operations within the permissabla uses creatad by che
t3sement.  REC Has indicaced that 1k Iintands s provide in fts agrasment
wvich CATV operacors tharz a CATV company rapresentactive Se prasant ag all
negoclations for sasament righes., ‘ ‘ ’

Wich regard to sasemenc Tights vaceivad priocr to chig aseriod,
however, the ucilitiss have sharad a comrmon view that chese grants dovar
ouly the rizht co azac: poles to carry and suppore faciliczias far (1) zha
transmdssion of tslacommimications or {2) the distriducion of elactricisy
for lighe, heat ox ‘pewer. They chus covcluda that such aasamenss ira geg
9Toad 2mough to facluda che accachment of CATV planc.

Tha utilicies arzue that, 23 a genaral rula, a CATY company aay
2o lawiully ugilize exiscing ucilicy company sasements in zha abseacs af
an agreement with affected groperty awners. Iadeed, NJBT actas zhac che
obtaiaing of such rights from private property owners is a praradquisice
for joias use of tha poles. by a CAIV company. JArcicla 7, paragrapn (a) of
the standard pola, condult and trench licanmse agraement ofisrad by WI3T co
CATV operacors statas, in pertinent pare, fthacg:

"Licensea shall submit to Licensor

avidence of Licensee's lawful auchori:cy

to place, maiacain and operaca irs

facilizies within aublic streecs, afzhways
and the thoroughfares zad shall racaive

any aecessary peralcs and consencs from
Fadaral, Stata, County ard ‘funicipal
authorities and from the ownars of jroperszy
Co construct, aaiacaia and operzca facilirias
ar the location of polas, conduit svstams

or Irench swstems of Licensor which 1r <ses.”

FICTA, in rasponse 2o an assarction tharz 2n aasameps
2Tior 2o che exfistanca of che cakls talevision induszzv cdeld
include zhe tighet fo atcach CATV 2iamc, argues chat che face
lar use 9f an easazenc 1s not conZamblated ac che tize of zhe
0% such aasemenc does cof pravenc the holder of zhe easeman-
rizhes lagally broad edough o inmclude such uses. . The NJCTA i
chat mose, if a0t all, of the zasemencs securad 5v zhe alaco=-

utilicies aczoss privaca areperty are, Ia faci, sufiiciancir
S0 permirs the assignment of tights 23 cahls zelavizion Jparat
NJCTA requescs zhaf zhe 3oard  requira susi assiznoen:z whea zh

zazt csfghes are sufficiancly hraad, . s

The JJCTA conzends zhat zhe
, Tequirad 97 ike uciliziass, zza vagua zs

zhershy. The Associlation argues =haz
such 23 irsiclia T, paragrapn’ffa) o
20 obtain sasarats azsames
acane Irem the lapdosmer b
g sactions 15 and 21 of
- the issociazion fur:i

]
Zmenc agrasmenss shculd He 23

~
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thar the utility therein grants to the CAIV operator all such rights wtidh
ic thtnA§11. . ) .

1JCTA: faals chat utilicy easemaents are sufféqieﬁ:ly broad,
it is of ther'dpinicn that che utilities are oot placed ia jtpgt%&yﬂpy .

cha attachment 8f CATV planc to their polas. In that regard, the JJCTA™
has taken the position that where a CATV operator has placed his plapt o'’
2 pole pursuant to an assignment of whataver rights zay exisc. in the_u:%}i:y
=0 do so, that cperator would indemnify che ucility if.che property ownex
brought 2n action as a result of the attachment of the CATV planc. The
NJCTA disagrees witch sevaral of the utilicies that a possible outcome of

an action brought by a landowuner 1s the ejectidn of the utility:from the
vola. Eowever, whera a defect im urility easement rights existed pricr fo

2 CATV company's attachment, the NJCTA has taken the positicn that, while
this will not be a major problam, it is up to the utility involved. to defend
its presencs on the pola. '

- Additiounally, the MJCTA argues that, where the 3oard finds that
the public convenience and necessity requires the use by a CATV compamy. of
utilicy owned facilities on, over or under amy right-of-way belouging to a
oublic urility, that use may be perzitted by:the 3oard.- N.J.S5.4. 48:15a-20(0).
Furthar, the NJCTA points out that the tarms and conditions imposed by any
pubiic usility under any lesase, rantal or other method of making available
to a CATV company any facilities or rights-of-way-are subject to the juriy-
diction of the 3ocard. Y.J.S.A. 48:5a-21. ' %
As the Cable Televisionm Act does not specilfy that a CATIV opezacci
zust raceive tha prior consent of the owner c¢f the soil, JCPL indicates
that it has oot refusad any CATV company permission to atzach ta its poles
on the.ground that it legally camnot do 'so. However, iz its licensing
agreement, which 13 similar ia language to that employed by HJ3T, JCPL
stataes cthat 1t does not represent that it has rights from or counsent of
the property owner for CATV attachment to 1ts zoles and it places the burden
on the CATV operaczor o acquire any necessary consents, '

JCPL indicates that many of the easements taken jointly by iz
and NJ3T grant tHe right to erect poles and other facilizies for the:

"...transmission and discribution of eleccricity,
the operatlion of communication svstems, and in addizicn
thareto to eract aad =aincain ‘such ocher wires or
appurtenancas on said poles and crogs-arms as said com-
panies may deem necessary and/proper to be attached
thereto, upon, over, dcross,. aloug and beyond said

" property.” ’

JCPL is aware that cthe cable television industry has been impressed
with a public intarest .as expressed rhrough the Cable Talevision ict. How-
ever, it contends that whether its easements are sufiiciencly broad snough
to encempass CAIV plant, as well as power and talephcme equipmenc, ov
whether the attachment of CAIV plant constitutes an increase im servitude
not coutemplated in the original e=asement grant ars questlons o be decar-
mnined by a court and not by the 3oard of Public Trilities,

LR o T Wy

JCZL 43 of the opinion that if should oot he asked zo endanger
Cle easements that 1t has’ acquired over many years chrouga che ouzlay of
zuch efors and zoney, or axpernd additional romey ¢o protact them. -Rather,
that visk and chose costs ghould be acceptad 57 the CATY companies. Thers-—
fore, JCPL's position is cthae, whena the right of a CATY zompany to 2zzach
G 3 JCPL pole is questicred on the ground that rhe 2asement dcz2s zct
ancompass ATV jlanc. the CATV Company will have fo vacate zhe pela unlass
1t can sHow that it has valid tighes and promises zeo indemniiv and o
JC?L harnlass Zrom any damage deome 5¥ 2av CATT attachmencs.

3
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THe Yasic position of 7SEG is that cabla talavision wperators
do not and e¢annacz have "any tights under ¥.J.S.4A. 48:7-1 as they ara oo
engagad in the distritggion of eleczricity for lighe, heat- or powar,
PSEC is of the opinion zhar the municipality that crestas an ordinanca
granting a franchisa to 2 CATV gperator Co serva that municipalicy
should_providev(L)»chc.nccessary tights far the CATV company Lo usa
tha public rights—of-way for the installation of tha facilicias azd
(2) provide Eor‘:hn-CAIV'compzny to install poles and usa zhe axiscing
pales of others in the couduet of its businass.

BSEG staras thac Lz w1l agree to allow a CATV company co . .
actach to any of its poles insctalled dam privata aasemants, within che
rights established in a pariicular sasamant dgresmant, as long as such
construction does wot Ilnterfara with the conduct of 1ts busimess., 17
a particular easemsnt 1s restrictive and does. mot allow the attachmenc
of CATV nlant, PSEG will give its writcen codsent ta the CATIV operator
to attach to sald eadement polas so as co alléw che CATV operator Lo
negotiats an easement-agrsement with thae 0TIpPerty owner.

REC stacas thac I: is willliag to axrend aasemancs zraccad zo i
it to CATY companiaes where those easements are broad anocugh %o parmis
‘communicacions facilirlas to be installed ou the polas. RIC furchar
- lndicates that it {nfends =o ostovida, In {t3 agraemenc wich CATY apara-
cors, that a CAIV reoresencative be pPresenc. at all negociations for
easemsents rights. It L{s hoped that such a pracadura wiil dispell any
L1l faalings caused by an actempe to persuade i aropersy owmar o allow
further imposizidns cn aisg property. '

The independent falaphdma companies contead zhat a Jroperty
qwnar who givas a talaphome uszilicy a tight—of-way naad zot submiz 2o
some ocher use of tha pole. Thus, any jolnt use agreement should caguiza
that, where requasted, the CATV company prasent evidance of zuniciqyal
consent and right-of-way bHefors actachmant. It Ls aoctad zhat Dany
rights—of~ay wera acquirad prioT fo che usa of calevision itsel?,
Thus, it i3 felz tha:_prdperty owners could 2ot be daemed 22 have com-
dentad to the extanded use of the talaphada company rights-oi-way 37
CATV codpanies.

The Indapendants iadicatad that, where tiey have a rizhc-oi-waz
agreement permitiicg attachment Zor communicacion lines, they allow CATY
companias to atrach., Their cont=acts wizh CATY companlas raquira :ha:_
the CATY cémpany obcain tha consant of ‘the zunicipal authorizy and sri-
vate property ownars as a condizion of making acsachments. Howewar, I3
the best of thelr knowladge, none of the CATY ctmpanies wizh whom chev
do business 2avs aequired any sizziflcanc pola sighcs-of-wav, Ac:::dizgiy,
the contracts wich the CATT operators provide that she falaphona uwzilizias
2#m Faquize the CATY company o remove 1is Iactlicilas ag amy tize. I
1s elatzed that, uncdll tights—of-way arse obeained by CAT7 ccmganief,
gciliclad muss De fres ©d require zhe zemoval of CATT faciliriasg i3
chatlenge {s made ro fnstallacion by 2 oroperty owhar., Ia the alzZaraa-
tive, chey ‘f28l rthey should atc laast 9e abla to ;equira any damages 9
Je paid by the CAIV aparacor.

These gciliries argue chat the jublic ¢
g0t include tha right to arect polas wichin rthe ¢ A
7iras on the zalas for =he gurjosa of sToviding privaza :aiapho:a'sa:v:?a,
svivaca alac:fi:ai sarvizs or zhe fransmizeion of alag af a7 wizhous
Sricr' consent of tha adloining oroverty owrer. Taus, :
CATT cowpanies - iave a0 Tighc o atiach facilicles 2 a zzlagheza ov

Rts 113 zhe strsec do
4

-~ f-7ay, aor T2 scTiag

sola wizhout such asens 1s the-instillasion of zhe %A:ga: ;9125,
inder the tarms of raar+angaenent {07 CATT plang, would pcs;infy e
Thev concand chac, ac least uncil CATV :igh;s;bftwa? ara oo:;;ne:l
1as no jurisdicszion 20 anforca the contilduancs of pola atzachmancs

b “hils zha
iascaillzazion o7 larger solas under zimy far=s = :ond_--on;; mile ;
Py : ctac i : * - AT Asmanda -
cozcade chae J,J0.5.A. £3:34~20(a) purpaoczs o sutharize CAYV czupaalas 29

- > : o b at - T ! "
attach 20 2olas locactad ia or aleng highwavrs, zhe ladependents
: T3 have tha right 2

1
ooizdiecn thac 17 che adioinisg sroperty cwmers the

u1se without ihair comsenc, the scafuza st Ye inZasresad 13 Taquirs such



: mot, if must ba held uncenscitutional 2 the aéquisition

- of ctha rightiite ere ;and’ placer wires therein, within & public .
“suchf comsent, conscitutes the taking of privace.
geitutional sense which ean culy be acquired through-
condemnation undertha pover of eminent domain, a right not availabla

to CATV companias.. .

Yaw Jersey Telsphone Co. (N.J. Tel.), United Talephone Compary
of New Jarsey (United) and Wesr Jersey Telephone (WJT) indicats thar the
right-Jdf-way agresements currently In us4 are designed to provide a right-
.0f-way for the telephone company and JCPL, which is the power cowpany in
the a2ffacted service arezs. Thasa telephone ytilities claim that these
agrsements, which are similar in language to the form employed by NJBT
and JCPL citad bereinabove, do noz mention CATY faciliries, nor have their
agreements ever referrad to such attachments. WIT did stats, however,
that its right-of-way agreements do permif 1t to attach facilities -to the
poles and may parmit the attachments of CATV facilicies. All three agree
that it is 2 quastion of law (1) as to vhether these tigit~of-way agrea-
ments would permit the attachment of CATV facilities to thae polaz of a-
utllicy company and (2) as to whethar the provisions of the Cable Tele~
vision Acc,which suggest that the Qffice n2y order the attachmenc of CATV
plant to ucility poles under reasomable terms and ‘conditions, means thar,
whatever rights the adjoining property owner has, have been abrogated by
stacuce. United raises the additiomal quastion of vhather, if a right-
of-way doas exist which way permit the zttackment of CATY plant, a larger
pole may be installed on cHe adjoining owner's property to accommodata
that plant., Ia thag regard Uoited polats £o Deuss v, Public Service
Electric and Gas Ca., 3 ¥.J. Suver 439 (Ch. 1949), which suggescts -that even
the company which has the adjolning property owner's comsenc cannmot install
a larger pola for its own facilicies withouytz obtaining an additional consens
from the property owner. :

ARy s

The Independents further argue chat, as an easement grantad for
one type of use may gsot be used. for amother burpose or in a materially -~
different way, tha rights obtained by the telephona and eleceric ccmpanies
are not assignable. Therafors, it 13 contended that the 3oard may not
order the assignment or use of utility pole lines unless the CATV cperator
has obtained the comsenr of the adjoining property owner. In the evenc
that pole attachwents are peraitcad, the independent telephoms companies
are of the opinion that che CATY company should indemmify the owners of
the pole against counsal fees, other costs and damages occasioned 3y atcacks
on the assignment or uss by the CATV company.

ACE adopts the arguments set out by the independent talenhone
companies. ACE has -taken the position that the comsencs thac in gets from
abutting owners for the imstallarion ef its poles along the strescs do not
give ACE the power to make further assignmencs to or give permissica Zor,
CAIV faciliciag, Thaerefors, ACE contends that the 3oard cannot undertake
to order assignmenc.

" ¥JBT sctaces that tha easements acquired by i, prior to May of
1977, were only for the provision of telephone service as CATT use was not
contemplated. NJBT argues that it cannmot Jeopardize its rights by giving
CATY operators that which it does not have thereby creacing an additicnal
servitude ou the right-of-way resulting .in ice Ilnability tc use i:=s
acquired grants. The record raflects that as an acccrmmodacion zo CATV
and in zccordance with its Tecognition of the berefits of rhe joinz use
of poles, NJBT sermits CATY Operactors o actlach sheir facilinies sussuanc
to license zgreements which recognize NJBT's respousibiliczy co giva
primary consideracicn ko irs service oblizacions when vermitziag cchers
Co attach. Therefore MJ3T argues thac the language ia Article ©
Paragraph (a) of its licensa agreement as set Juct above, raquirizg CATY
companies to submit evidencs of their authoriiy co use rche propercy, ’
is a necessary oreredquisice in eorder to avoid imposing an addicicunal
sarvituda on :he Tighc-of-way. NJ3T Zfurcher ccncamds =hae as a
CATV compahy cay =gt lawfully ytilize axisting ucilizy
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company, aasemgn:s in tha.absenca of an agreement with the zifeccad propert
ownars, \ha Soazd’s authorisy o arascribe terms and. conci ions Zor CATT.
oparacors' usa- of its poles-1is limized to thosa situations where the. catv
operators have indapendently obcainad chat counsent from. the. privats.
property owners, over whom the 3oazd has ao jurisdiczion. WJBT also ‘arguas
that a3 an assignment is tha zTansfer of the whola of one's inceresc, b
quastion ls whather ¥JBT can. apportion itg azsemsnts co CATT. WJIBT cou-~
tends tha .answer 2o be aegative as its sasements vefer to Lts "suacessors
and assigns' and CATV companies are but licansaes, ’ -

" Afger considarat&cn of the macerizl add arguments.placed ou :the
racord wa interprat che right-of-wiy agreements gzanted to tha various
utilicies to be broad encugh so as o iaclude thae attachment of CATV facil-
icies. We alsQ note that, daspite tha contraty coctentions of the ucili:*as
and any language in che licensing agreements with CAIV opexators raquirin
them to get prior comsent before atcachment, the utilities have, in effe:c,
adoptad a similar interpretation as they have, as a matter of coursa, cou~
tinually allowed che actachmént of CATY plant to thelr poles. Ia addiciom,
2ona of the urilicies, when asked, indicatad chac chay have aver axercised
theilr zights under such an agreement co require a CATV company o ramova
its facilirdias, ) .

We believe that this inrerpratzicz, aleng with cthe provisions of :
¥.J.S.A. 48:34~20 and 48:35a-21, give cue BOara the aushoriny ta allew CATT ¢
operators to. coustruct and maintain their owa facdilicies cecessarv for chalr

b

el

business or to use the existing equipment of another CATV company or public
ucilicy. To do otherwise would ignore che lagislative findings tha: CATY
operators ars affactad with a juklic incaresc. ,J.S.4. 48:3A-2.

It should be emphasized that +7e ara 2ot attemptinog to have tha
3oard require any public ucilicy zo give what i3 not theirs to give, or 2o
exposa 1t to any liabilirey which may vesulz from am actiem orought by any
oTivata property owner. Nor are we reccumending that the 3card raplace
the courts of law as tha final detarmicer as co the availabilicy of ‘the
easerents with regard to CATY operators. If, ia fack, a courz of law sub-
saquently detarmines that a particular easement does aot have tie braadcl o
ineluda CATV plane, che CATV ¢ompany shouid be raquired to iodamnify the
affactad public ucility for any and all coscs and damages whdch =ay zssul:
izom an acclon vy che properzy owmer. :

The aforvementionsd provisicus of the Yew Jersey Cablz Taiavisicn
Actc already give the Board tie .power I¢ approve che attachment ai CAIV plan:z
When ir finds chat it is requized by public comvenisnce and zecessizy. I2
order to so acet, the Board, of aecessizy, Tust e able ca make Zipdiags of
fact as o the applicabildcy of the sasements involved. 3y such an aczioe,
howaver, tie 3card dces ndt assume ies de:arm_nac‘ou to be an adiudication
of anv preperty sighes, ‘that jurisdiccion teing iz the Courts. Igia R.2.
Ca. 7. 3d. of Public Criliry Commissioners, 64 M.J. Super %79 (ipm. Ziv.
1960).

An addisiomal situacion zhat 2ay arise {g+=2hatr, when-a CATY com-
pany plans to attach Lis plamc, it aighc be discaverad h_a- =c valld zazs
aent tas avar obtained by che public uzilicy. As negociacions :e:vagq
nocameial nole usars amd the srivata propezty cwmers will Ze raguirad, =
eventual cest of che azsemenc should Se allcczzad 2 che sazes per :a?cagas
shac we have allocatad for the owrershij of zie polas Ior zulzzion

8% =ma appual sala -ancal tacas saf oQuc aereln.
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The license agreements-between the utilities and CATV comparies
for the attachment of the latter's plant generally require the posting of
a surefy bond to guarantee the payment of all monies due to the utilicies
for maﬁa-ready work and pole attactment fees. The cost of removal of
CATV facilicies is also taken “nto cousideraciom.

. The NJCTA has taken the basic position that the requiremenc of
posting any performance bond for such purposes 1s onerous om the CATV
operators. The Association further argues that, as the Board nust determine
the financial intagrity of a CATY company prior to permitting it to con-
struct and attach its plant, -and as all CATV companies are regulatad by

the same body that regulates public utilities, the requirement of posting

2 gurety bound is excessive and should be eliminated from the standard form
of attachment agreements.

The utilicies have unifcrmly coutendad that the po;:iagaof the

suraty bonds is a zecessary Tequirement that must be. contizved.

WJIBT states that Articla ITI(e) of its existing attachment agree-
Tents require the CATV company to post a bond in the amount of $2,0060 for.
the first 100 poles and $2,000 for each additional 500 poles wizh.a amaximunm
of $50,000 total. NJBT -further §tates that if its experiemce with a CATV
company 1s satisfactory, a reduction to $300 per 500 poles zay. take place
after five yvears, ’ '

Article IIT (b) of the WJBT attachment agreement provides chat:
"Nonpayment of any smount due under this agresement shall
constitute & default of this agreemen:c."

HIBT indicates thar it has never exercised its right under the
surety bonds as it is reluctant to jeopardize the credit rating of any CATV
company. dowever, NJIBT indicates thar a significanc aumber of CATY opera-
tors have mot paid undisputed monies due withdn 30 days of the Presentzent
of its bills.,

SJBT has suggested that Arcicle III(b) be zecdifiad co provida for
the assessment of a Dometary penalty, equivalent to or slightly above zhe
exiscing lending rate to induce the prompt payment of fees for nake-zeady
work and pole attachment renrals. Said penalty would be assassed for a
specified number of months before NJ3T would exercise its righets uader che
surety bonds. To do otherwise, it is argued, would concinue the situation
whereby YJBT would he extending credit to CATY coupanies without iareresc.
¥SBT also indicates that it is agreeable to having 2 time 2llowance ser
qut prior .to the automatic implementation of the pemalty in which CATV com~
panies could dispure charges 2s long as 1: was acceptable to normal husinassg
Pracetices and aot excessively long. :

As a result of various CATV Companies requescing i £o re-examine
its beonding requirements, YJ3T aas roposad o amend the currenc sureLy
Soud arrangement set out inm Article III(c) by crzating 2 cwo~tizred syscem
based on the extent of risk to lcself. This modificacion is tg be in zhe
form of a construccion bond and a continuing suraty bond. The coustruccicn
bond would be requirzd to secure’ the pavwenr of zoules owed the ucziliczw

e ) 7

for make-raady work ‘n eszch 2unlelpality ia which morz zhzn 3 {ixed numper
3 polas~” iTa 1n some scage of pole attacimens gccivirce, The durarien
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of tha conscrucsicm Bond vould Ya Irom the receipe by IJ2T of a2 licansa
application cntill che sacisfaccory cowmplecion af a-post constzuccion
{nspection. YJ3T has suggesced thac zhis bond should be in am amount
which raflaccs thae approximace Zotal nake-ready expenditure.

The contiauing surecy bomd, as contamplated by WJ3T, would be

required to securs the pavmen: of coules owed to the utilizy afcar che
CATT ¢parazor had madd ais attachmencs co the pole; L.e., pole actachrent

. faes and removal coscs, " This tond would be an on-going tond in an amourt
equivalanz %¢ the anticipated one-year ratal of pole attachment faes for,
a given zunicipality plus tha astimdcad cost & removal. MIBT 1s agrweabla
to giving counsideraticm to lowering the raquired bond in cases wheare a CATY
company 0as a good payment record. ' o

'PSEG states thac, while aady billing problems had been aliminated
through tha work of the JUCIC and by the present policy of thae utilities
to inclide more datailed informatiom In its bills ta’ CATV operacots, it
was scill experlencing lata payments by soms CATY operators. FPSEG fasti-
fiad rhat ifs bonding requirement, which is depeddent ca the aumber of
solas, exists throughout tha Lifa of che frahchdise of a parsicular CATT
operator and.has 3 -zaxiTum of $50,000.43/ ?SEG indicaces thac 1: has aot

-

experienced anv problems with its bouding arrangements as Lz hds never
exarcised L{z3 rights in tHat area praferTing, rvather, Lo altezpc zc Tasolves
any problam direcely wich che iavolved CATY company. : The ucility fuzcher 4
gcacas that it has agread with at least one CATV company, at’ che lagcar's
raquast, o allow it to provide a cartificaza of deposic, fer zhe same dellaz

amounits as raquirad in ths atczchment agz=ement, iz lieu of a suzacy boud.

PSZC furcher indicacas, upon raviaw of zhe two-tier boundiag pvo-
posal inzroduced by WJ3T, that iz is In favor of it. Supporz for zhis JTo-
s

-
nosal was alse voiced by JCZL which stated thac  under 2xiscing agrsements,
all rentals charged to CATV ccmpanies on jointly owned nsolas are collactad
by the talaphome company. With regard co it sclely owned poles, whica

ratal lass than 2,00Q ia oumber, JCPL izdicaces thac it has acc_axperianced

any problems im collacting paymencs dua 1c.

REC has not experienced any collection problems wizh regard o
any charges associated wich aake-teady work. It alse indicaceas chac iz
mag 10 difficultias +wich pole radtals as 97X of Lizs poles ara oceuniad
joincly wich che calaphoue company, 0 whom all pola remczls ara jaid.
3TC's statad position, hHowsver, was that each utility zus< Je able zo
sacuras L00% of the estinaced make-ready worik it will do 1a zhe form ol
aither a suraty tond or a deposi:. '

The iadapendanc celephoné companies have scazad thaz CATV coo-
Janias should be tequized o give assurance ¢f paymeme Io zhe ueilii:s
They argue that =sven :hough a ucility =zay digconciave servrics I cusce
1% sroper saywent of undispucad charges 15 =oc =ade, fmgsrrupcizzm oI s
"is 70t a practical remedy availagla zo chae ucilicy ia tkis case.

.

coucend that wirhout some samecicn a CATV cowpany could comtizualily
i3 operacions with zoules due and owing che azilicy.

Unicad iadtcates zhat i{a iZs agrasmen
Companr, estizacas of ke cost of nmaka-raad7 »
Company whem 2 taquest Ior actachment i3’z ad, The CAZY oper
sten requirad o <eposi:t ==g agtimacad cos work tefera any We
Afsar che'caka-veadr work i3 complated, any <harzas abeve thae orizinal

:
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‘cs:imattd coszlart.billad to tha CATV compauy Couversely, 1if che esci-~

nated cost excttd,:&"ini:izl costs, the Serence  i's raturned-to tha: -~
CATV Company. - THeuutility feels that this arrangement“Lsﬂadvantzgnous;in.
that (1) a CATV cdmpany can disputae the need for a cost of work beforw it
is started; (2) any past construction collectiom problems ars virtually.
aliminated and, (3) where additional costs over the original estimate

are billed, the CATV company can demand and receive an explanation of the
overruns.

With the arguments of beoth the utilities and tha NJCTA im mind, ic
is apparent to us that there is a unique problem coucerulng payment by
CATV companies. Part of the problem is attribuzable to poor billing form
policies. We have attempted to eliminate these problems as previously sac
forth in the body of this report. Another part of the payment problem,
however, is due o bad payment practices by certain CAIV operators. The
utilities have contended that whem bills to CATV companies are padt due,
they are in fact, lending money to the CATV cowmpanies without intersst. We

agree that utility subscribers should not have to subsidize CATV pole attach-

ments.

As gtated abova, the existing bouding requirements provide for
the coverage of cake-ready work, pole attachment fees and the sstimatad
cost of removal. <Undar NJBT's two-tiazred proposal, a construciion Sond
would cover the cost of make-ready while a continuing surety bond would
tazke care of the poll rental fees and the cost of removal.

With regard to the removal of CATV plant from utilicy sclaes, no
substantiation or justificatiou was placed on the record as to what removal
costs should be. Indeed, it is not clear if such figuras, in facz, exisc.
¥.J.8.A. 48:5A-28(d) provides that a CATV company oust supply a performance
bond to the mumicipality. It scates cthat the CATY company application
Tust contain:

"Evidence of sufficient bond, or commicment o
therefor, with sureties to be approved by

the municipality, in the penazl sum of aot

less than $25,000 for the faithful perforzance

of all undertakings by the company as Tepresencad

in the application; che sufficiency of which

shall be subject to .review by the director and

approval by the Board.”

One purpose of this provision 1s to provide acunies wl:h which to
remove facilities if the CATV company falls to perform its duties or
abandons its system. In additiom, N¥.J.S.A. 48:5A-37 provides that:

"Yo CATV company shall abandom all or anoy nars
of its syscem or other sroperty aecessary or
useful in the performance of *ts duties to che
public or discontirue or temporarily suspend all
0T any part of the service which it is rendezing
to the public by the use of sama, wirthout firse
obtaining the approval of the 2oard. 1Ia granting
such approval the Zoard =ay izmpose such tarms,
conditions or requirements zs in its judgment
are necessary {o grotact the jublic izcersge.”

22 1ight of zhe autherisy sat ouc abeve, we
that the cost of remowval sHou.d nat te ycnsi ered as
t2cessary suraty bood.

With regard fo che aczachment faes, as praviously acted, we ra2cog-
nize that there azve Seen Javment avotless ia the past and we Zeel some
zeasurs of protsccion for the uc’l"‘es 13 necessary, te 1t 2 tond 9T ocher
£or= of .securad payment.' Accord icgly, we recowmmend thar, ra2 the cradis
of a CATV company is not astasli bea or where a CATV ccmpany 45 iz defaulc
of sayment of pole rancal charges (except where a2 juseifiad Zismuce 2:ists),
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"that a‘bond Zfar coumstzuction work Lis noc necassary whera zha credic- o‘ 3

the u:ili:r*shauld( tl.OV!d %o require a reasonable devosiy or tha poss-
iag of 2 rnasanabltﬂﬁoud as a condicicn of supplyiag or cducizuing sarrica.
In our opiniom; the protaction afforded a ucilicy thrcugh a d:pos*t ar 3
bond is equal. Therafore, cha chotice of which insc TIument i3 %o ba used
should ba laft zo the "ngo:4acicn of - tha partias. The amount. of said degosi

- or bond should bhe reasonzbly relaced :c the chargu for pole remzals duriag

a yearly rental period providiag that such sum does =0t ameoune to aora »han
ane-half of the acnual pola rsacals dua 2o a uedlicy. 84/ 1o the case of
daposits to insure paymeas, sizple interestc at tha rata of 6% per ancunm
should be paid by the uzilicy company on all credics and deposics held Sy
it providing char che credit or daposisz has bean held by the qtilicy com-
pany for at laast six months, Wikh ragard to suracy bonds, the surasias
should ba subiect to tha approval of the uzility companies.

With regard co caus:ru:tiodfwcrk, as with attichmens faas, wa
racommend that where the credit of a CATV company is oot established or
where a CATV company Ls in default of payment for constzuction work charges
(ouca agzin, axcspt in the case where 2 valid disputa axis:s), cha uzilicy
should be allowed zo require a bond 1in che full amount of the Jrojaczad
construction cosis. Tha right of the ucilicy to -collacs under such s0zd
should be condirionad u=pon a de"erminzcion by the 3oard zhaz zhe 311% Zox
constructica chargss is, ‘in face, undispuzed and owing. 434 Iz Ls our opinfen

L mad
CATV cocpany i established.: To requirs a bood in such: d siruacion flacsss
an undue burden oz the CATV company and ultimacaly, on- their subsceribears.
Several of tha parcias have spcken to tha question of tha apperciormanz af
liabilicy for equipmenz .olaced om tha poles. Tha NICTA concands thar,
typically, attachment agreements have sought to nlaca-liability upen CATY
companias as a resulg of-che mere pr esance of their plant on ucilizy nolas.
It is che WICTA's position chat if an injury 13’ caused-as a rasulz of
cegligence ia tha placing of CATV plane 5v the CATY company, chat CATT ccom-
pany should suscain che liabilizny, The JJCTA argzuas, however, zRat whan
such plant i3 groperly placed, and the damage 13 the zasul: of tha naglii-
genca of others, chs liabiliey should rest with the party who commizzad :he
aegligent acct.,

&el.:«ar

-~

It i3 the .beliaf of chea independantc talaphone. companies shac CATY
companiss should be ccumpdlled co accade zo the liabilicy arovisions which
ccmﬁnnly appear in all joinc use agrmemenzs befween ucilirias, Paragzaph 12
of the Joint Use Agreement axscutad by Uaizad N.J. Tal. amd JCPL deals wizl
the liabilircy of jeint users. Ii3 provisions are sac forzh telow:

"TWELFTH: ‘henever any "abili:y i3 iaeurred By
any ous or zore of the parzies herezo for damages Iar
iniuries to or loss of life by employees or for iziury
o the sroperty of anocher party, or for izjuriss :0 oT
loss of lifa by other persons or <acmage 2o theis pTeperzy,
ariaing ouz of zhe Joiaz Use of polaes, zuy sIuls, 3wy
anchors and guys under this Agraemenc or due g the proxiziiy
0f the wizes and fixctures actached o zha Joiazly Usad zolas
covered by this Agreemenc, the liabilizy for such dacmages
as.between the 2zrtias hereco shall be as follews:

34/ Wa maca thac UJIT appears 'Io ke c--ii:: 3ix se=zhs in adwanca Iaov
such charges. -

L3, We =oca that in The sasa ¢f znv 3illing Zispuzas, zll undispulac
chargas shculd he raid’ when lus.
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of :hanQrff ézuin&-solel? by its negligence or solely

by its failure to comply at any time with the Specifications;
provided thaticonstzuctlon temporarily exempted, by mutual
agreement, from the application of said Specificatiomns shall

aot bae daermed to be in violation of:sa;d Specifications duriag

the period of such exemptioun.

2. In cases of damages for such injuries or loss of
1ife to parsous other than employees of any of the parties
and/or damages for such injuries to property not talonging
to any of the parties hereto that are caused by the con-
current negligznce of any of the parties hereto or that
are due to causas which cannct be traczed to the sole negli-
gence of any party, the parties shall be liable fovr said
.damsges as.follows:

Owning Company 50%
Attaching Company o=

3. As between the Electric Company and the Telesphone
Companies ouly and not for the temefit of aay third narty,
each of the companies hersto assumes the entize liabilicy
for all injury or damage to its emplovees or L:s property
oT to the employees or property of its contractors, arising
cut of the Joint Use of pcles, guy wires and guy anchaers
under this Agreement, or arising from the proximicy of
the attachmencs of the cowmpanies hereto: on tha Jointly Used
poles covered by this Agreement without regard to the zegli-
gence of any of =he companies hereto.

4. All claims for damages arising hereunder chat are
assertad against ot affect two partias hereto shall be deal:
with by those parcies jointly, provided, howevar, that in
any case under the provisions of paragraph 2 of this section
where the claimanc desizes £o settle any such claim upon
terms acceaptable to one of the parties hereto but net to che
other, the party to which said terms are acceptable may, ac

ics election, pay tha other party S0% of the amount which such

settlement would -involve, includiag quec-of- pockaet expense
incurred to the date of payment, and said ochker party shall
protect the party makiag such payment from 211 furcher lia-
bility and expense on avcount of such claiz.

5. In the ad*ustmen: between the parcies herato of any
claim for damages arising hereunder, other than ome settlad
ty ome farty under the preceding paragranh 4, the liapilicy
assumed hereunder by the parties shall izclude, in add‘*‘cn

-

to the amounts paid to the claiman:, all expenses imcurcte

EA gy

by. the parcies in ccunection therewirh, which shall Fomur*:e

costs, disbursements and ocher prooer charges and exne"ci:"*es,

but shall not include salariss zrnd disbursements of emnligvees
of any party nereco. :

6. Where z Jointly Used sols has hean repnlacad an
of the parties hereto has cramsferrad i:s zttachmencs =
zewv pole and has reroved all of i:s comscwucecien Srom -
0ld pola and has so notifled the scher :éz- in wricizg, iZ
che other party faills to transfer its acsachmencs znd ramove

its comsctructicn from the cld pole within sixsy (50) days iroc
the Teceipt of such nocice “rem the sother sarty, iz shall
Secome solaly responsibles for said old nele znd sz
zents and shall he selelv 1 :

.

i



by pa:sqns;aac,iﬁvkht ezplev of #ny of the parties hereto and

for damage: te pToperty Dot belomgiag to any of the pazaiss, tarszo’

The Independents codtand thag, except for paragraph I sat out
_above, which fully olacss cthe liabilicy for inmjuries ot damages
.and cheir property7 QT arployeas of concrictors and their property, on tha
acipleving ucilicy wizhoue regard to the negligencs of any utilicy, vicarious
1iabilizy is oot irposed. Paragraph 31 zakas aach pazty 1iazbla- for the
eulrs of its employaas against the other user af the pole. The Independants
state thac, while powar company atcidchments ars probably thae zost dangsrous,
Sa powar companies argus thac .the third parsy suits by telephoma ‘company
employeas are avoidable cdsts, which they do act want te agssuma ST zhe
banafit of joint use,-in that most injuries to ermployees ara the zasuls of
the ndgligence of zhe employes, himsalf, or his fellow employses, and auly
the cast of defense {s involved. ’ .

JCPL states thac ia its Joint Gse Agreemancs with NJBT liabilicy
13 decsrminad solaly by prasencs on tha nola. JCPL has always bean of the
opinion that as CATV companies teceive rights to attach 1a communicacion

spaca and ars claizants wnder YIBT the concspc of prasenca 1iabilicy applias
to them as wall., To do otherwise, JCPL concends, would increasa ics Tisk
wichout cocpensation. Such risks would aot have been affacted Suc ZoT the

srasencs ¢f CATV jlant.

DSEG staces thac the liabilicy raquiremenis includad ia-izs stan-
dard agzeemant with CATV companiles for ittachment to PSEG palas is acassasy
t0 procect PSEG,.its employees, stockholdars and customars as 1t saves 252G
harnless fTom any legal proceedings arising Srom the actions af cha CATY
agsrator, Lts employees or contTacLors. This agrssmezc alsc absglvas 2SZIG
Zrom any respensibilicy for damage caused to CATY faeilicias by 7SIC.

The Joiar Usa Agreementc, wilh regard o liabllizy, ucilized by
NJBT, as evidsncad by the agrsezent antsred face with ACE, is similaz =2
context to the provision in cha agzeament amployed Y¥ Unired and Y.J. Tal
caferred to zbove. NJ3T's agrsement concemplaces thras differsnc Types of
amployee claims against rha users of the pole. first, 1f an smployee
‘Srings an acticn under tha provisions of any workzen's compemsatiom acl oOT
other disabilizy planm, all expenses aIlz assumed by the emplayer. Secaudly,
when an smploves of ome of the users &riags an actioun Zor damages causad 37
=he concurrant aagllgencs of both parties or due to causes whizh camaot
“a tracad to the sole unegligence of aither party, the emplover shall 2e
1iable for all,danges. iné, chirdly, iz zhose cases whers zha amplovee is
injurad ot quffers damagses solaly chrough rhe faulz of afzher user, zhat
sarty ghall Sear all liabilicy Zor damages. :

In additiom, YJBT argues thac i:s'ac:ach;én: agraemen
CATY companias raflacc falr Yusiness sraccices and sharsficre,.
Ash co modiir Arzicla XITI saragzzph (<) of zhat scandazd azT

{ndemniiiad wI3T from all iiabilicy waged, among other things,
srasence of am attiches. \I3T concands thac) the abilicy o 2se wailizy

Eacili:ies, aven tﬁcugh grovided Zor by stacuca, k3 2 :onveniegcs Zar :hg
CATY {zdusery and the aublic and thag i: Lg appropriata chag She s2sponsi-
biliry Zor porteatial liability a=i3iag duc of CATV use Gf uzildzT Zaciii:c

-ast solaly wich CATY cctpanias. Areicla XIII, ;arag:a?h'(c) sroviias that:

Licenses stall tadamnifr, prccact and sava harmiass

-
siceneser iTom aod agafass anv and all claizm and
‘dzmands Sor damages 19 3TODeTIY ané faiury ST S2atl

S sman
2

zo parsous, 1meitidizg zavven:ts =ada
)

man's Compensacica Law 9T UZGRT 27 I igx
disapiliey 2nd daall wemeiizs, which may aTise Iul
ot se caused o7 wha araccica, =ainzenancsa, arasencs)
use ar rampval af nicamgaa's cabla, 2quipmen: and
fagilicles srexizizy of ih cznlas, aguiz-
zenz and Zacil 7 sme jpaToiass terald, 3T By oanv

Qpckers lo.

2o exmplovass,
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act of Licerisee on or ia vicinicy of:Llicensor's poles,

‘ conduit or tremch system. Licénses shall also indemnify,
protect and save harmless Licensor from any and all claims

" .and demands of whatever kind which arisa directly or
indirectly from the operation of Licensee's facilities
including taxes, special charges by others, claims and
demands for damages or loss Zor infringement of copy-
vight, for libel and slander, for uzauthorized use of
television broadeast programs, and for unauthorized use
of other program material, and from and agaimst all claizms.
and demands for infringement of patents with respect to
the manufacture, use and operation. of Licensee's equip-
ment whether arising from the use of Licensee's equipment
in combination with Licensor's poles, conduit system,

. trench gystem or otherwise.”

We are of the opinion that the degrea of liabilitcy to which a
party should be held is akin to the status it enjovs ou the pole. To th
axtent that a CATV company has a higher stacus om a pole, Lt should bear
a higher burdem for liability assocfated with the use of that pola.

Any apportiomment must be infeially veviewed in terms of actious
commenced either by non-employees or by amplovees of the pole users. Wa i
agree with the provisions of the Joint Use Agreemencs employed by Unitad,
N.J. Tel and NJBT which provide that sach parcy shall be liable for all
damages for such injuries to non-emplovee persoms oz propercy caused solely
by its wegligence or its failure to comply with comstruction specificaticns.’
Such policy should be binding om an atfaching CATV operator. Ia those
instances, however, where the alleged damages result from the comcurrant
negligence of zae pole users or zre due to veglizence which cannot be .
ascribed to amy iadividual pole usar, we feel .that, at least with regards
to themselves, each user should be liable for chat amount of any award
grantad based on the apportiocmment of its pole use as deterzined herein.

s

s

We further agree with the utilicties that the cost of the defense
to any employee actlon under the preovisioms of any workemn's compeasation
act or disability plan should be borme by the emplover as liability chere-
under is assessed vicdriously without regard to pegligence. However, we
envision several possible occurences from actions commenced a2y the employee
of one pole user-againsc the other pole users. In chose situztioms whera
a non-ewmployer pola user is found to be solely liable for any damages, wa
are of the opinion that that party should be liable for tYhe extire award
and all expenses. Where the non-émployers are found to be concurrancly
liable Zor the damages they should share the expense based on the percencage
of pole use as decermiqed bterein. 3ut whera no liability 1s Zound agaiast
the non-emplover pole users, the employer pole user should Se liazble for
all legal expenses incurred to defend the zction.

We note-that”tle amount of imsurance coverage required to be
carried by CATV companies pursuant o drsicle ZIII(d) of NIBT's attachment
agreement is no less than 350,000 as to any cue accident and an aggrszata
amount of $200,000 during the policy vear for propercty damage and, with
regazd o the izjury or death of persous, 30 less than $300,000 as 20 aav
one person and $500,000 as zo any one accident. While cthers tas Z0 negative
Tesponsa by the NJCTA with regard co rhese imsurance veguiremencs, w3
tas proposed that che levels of <overage be lacraased o becween 33GC,3C0
ir

2 iz
a

and 31,000,000 to zore accurataly reilect curvent liatilizy 2xpos:
the event of a claim. 4s we have detarmined rhak iiabiiicy, for ke =os:

-——t

227T, sbould be apportioned pursuant to che pole use Zcrzula haraia Jevel-

cred, wa raccrmend that the partias zegotiate zheamouns of zny requirad
-isurance coverage Zasad on that apporsionzenc. :

We 2lso nota that any parcy on
n2gligance, causes damags o zhe ol
ser such damages.




DMERGENCY CREWS

JCPL and ?SZG have axprassad the gpilaion that, Secause of tha
extensive growth and increass i tha installation of CATV comstTuczion ‘a1
their respective sarvics arazs, CATV companias should provida 24 hour
emergency sarvica to work in conjuncetiom with tha utilicy emazgency c-aws
in order chat decisions as zo rha treaczant of the various acsachmencs
can be properly =made. Ik was indicatad that whils the ucilicias are pro-
vided by che CATV operatar with telephome numbers =o usa ‘a Cinas of
tmergency, thay are oftsn counactad to answvering services or CATV persomnal
who cannoc raspond Lomed{iacaly, ' . ’

Iz is our opinicn that public policy requirss a CATT czmpany ko
hava emergency crews availabla on a 24 hour basis eo adequataly covar ics
sarvica arsa. To the extant thac they do not presantly have this service,
CAIV companias should provide such from their own pearsorznal or from par-
sonnal of independsnz contradtors.’ If 2acassary, the CATV companies =ay
also concract with the urilirias for che lacter's empleyees =3 do zhae
lecessary amargency work. :

To the extanc thac thara ‘seens =0 %e 2 communications roblam, =
“e suggest thaz the ucilictfas znd CATY ¢ompanies exchange talaphens 2uchans
of the uniss chac will handls the eWETEENCTY WOTX as-well as sxchanging
emerzancy procadures. " .

ERES
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RENTAL RATES FOR POLE ATTACIMENTS

Rantal Mathodologies

The genaral jurisdicticnal gramt to the Bozzd which underlies
its authority over pola rental rates is found inm section 2! of che ict.
Section 21 st2tes, in pertinent papt, that:

"Upon the prior approval of the Board, ‘any person.may leass
or rent or otherwiss make available facilities or rights-of-
way, including pole space, to a CATV company for the radis-
tribution of television signals to or toward the customers
or subscribers of such CATV company...The terms and conditiouns,
including rates and charges to the CATV company, imposed by
any public utility under any such leasa, rantal or other
mathod of making available such facilities or rights~of-way,
including pole space, to a CATV compamy shall be subject to
the jurisdiction of the Board.., in the same azannmer and to
the sama extent that rates and chargas of public utilities
generally are subject to the 3oard's jurisdiction by virtue
of Title 48 of the Revised Statutas."

The NJCTA intarprets this section to mean that che service thac
the urility provides to a CATV company by permitting it to use space an
its poles is just like any ocher public utility servics that is srovided
to other utility customers, Thus, the NJICTA maincains that the 3oard must
look at.the rates, charges and .cost allocations associated wizh this cser-
vice {n the same mancer that it would look at rates and charges-for urility
service. The NJCTA notes that, among other things, this implies chat as
a basis of pmle rentals the Roard should logk at original cost of plant
used and useful for the provisiom of that service. Therefore, the NJCTA
anticipates a0 uniform rate throughaut the State. Rather, the JJCTA re~—
quests that there be established an appropriacte range within which the
allocation of costs should fall. The maximem allocacion of casts to oceur
under the WJICTA suggested rental formula would-coineide wizh those casas
when the status of the CATV company 1s equal to that of other users onm
the pole., (See discussion below). To the extant the stacus of a CATY
campany is subordinata to that of other users, the NJCTA maigtains chat
the rate should be set at a minimum allocaticn of costcs equal fo the incre-
zental costs incurrad by the utilicy in providing space to the CATV com~
pany. It 1s alleged that the current attachment agreements make the
CATV company a licensee present at the sufferetce of the utilicy, and
thus, an incremencal user of utility plant.

JCPL disagrees cthat the provision of Jole spaca fo CATV com-
Danies by utilicy companies is the same 4ds oroviding uriliry services
generally. While it does anot question the 3oard's authority over che
termg and conditionms of attachment agreements, due to the differentc nature
of services provided by power companies, JCPL =maifntains that the full
paneply of 3card rate jurisprudence need not apoly.

The iandependent teleptone companies maintain =hat secrZon -1
of the Act requires a strict adhersnce to Title 48 zethodologies and
volicles. Ir is then notad that among such 3oard detarminations is thac
races to Ye charged by telephcce companies For any service cther zhan
basic residential talephone service shall maka 2 concziSucicn to chea aro-~
vision of basic residential services om a forward lookizg hagis (%es :the
Cctober I8, 1977 Crder raiecting Hi1llsboro and Yontgomery Talachecue Come
vanyv's decorator shomes tariiZ, Docket YNo. 738-378)., Thersfore, it i3
Daintained chat aay cate approved nust de fully compensacery and demomstgrate
0o cross subsidization between CATY and ‘utllity services. Thus, the
indepencdent telsphome companies verceive the issue herels to be whecher

CATV comparies sheuld pay inc-emental coscs of irs joinz use of wzilicy

facilizies or fullv allocazed coscs. The izdependent zelenhone companwy
solution is o use fully zllocazed costs.




. Our iacarprataticn of the requirazeats of.ssction 2L af cha
Act differ slighely from chosa sutlined above. Whils thare ls oo doubt
tharn che =oplcs raised, such as cost allacaticfr, ara an inctegral jare of
tha rencal rate Lssus, calther section 2l zor Tirle 48 predecarmica the
{esue. Rather, wa find chat section 21 is a broad delagation Jf authori:
co cha 3card as co the carms acd condlilocs 6% pola attachment igraemants,
{neluding remcal zates. Tha axtent of chis ‘jurisdiccion ¢learly sncompasses
a1l ratas of bach uciliry companias and CATV companies. %hile che difierect
parties herato would Iike tha Board o tead into this jurisdiccional granc
varicus ucilicy rata-making concepts as a mactar of law, wa fiad such rot
o be mandacad. Rather, we find that section 21 and Ticls 48 requiras the
Board to detarmine if a proposad rentzl fae is ynrazsonable, vnduly
preferential ¢r discrimizatory. If «o dacarminad, tha Beard could
modify any such rental fee. Ta the context of the investigatory natursa
af chis proceeding, we hope €O racommand critaria for raviewing attach~
mene agrsamancs (including reacal fees) submitcad to the Board lor
approval . Accaptance of the positicas of eichar the YJCTA or he inde—
pandent talaephona companies would moot any datarmigacicm e aaks hersin,
Thus, wa caject =ha positiom that Titla 43 requizas that a particulaz
race zathodalogy Se utilizsd in 3oard raviaw of pole attachment rantal
ratas. : )

Te 13 easancial to undarscand thacg, while the proposad rancal %
formulas harain all differ significancly fn darcails, they ara. scrikiagly
alike in basic approach. Each formla dividas cha rental approach inco
three scaps. Stap ome cousists of datarilzing a value of {avestmen: 12
pola plant om a per pole basis from which 2 rantal cam be darived. Stap
o iavslvas a dezerminacion of the zotal yearly ownership axpemsas jec
pole expressed as a parcsntags of invescumant per pola. Step thrae com-
aists of a wathod for allacacing a pgoreion of =hac cost to zable tale-
vision systams. We shall axplain these staps in 2072 datail telow.

ig detaziled ia aur later discussicn thare wera essentlally foes
aaechods proposed for decarmining a value of lovesTient ia pola planc on 2
per pole basis from shich a vental can ba derived. Subject o certaia
apcions available Lo tha partiss, we recomend usa of waighrad. (as 2o sal2

Py

giza) or rou-welghtad average original tzmstalled nsala cosz.

Tha yearly cwmarship axpense on a Jer nola basis 1acludes such
{cams as dapraciacion, cost of capital, malmtanancse axpenses, admiaiscTa-
tion expenses and. taxes. It is difficulr to obtain a valua for these ZLianms
as snse ucility books do oot coucaln a separacza allocation of sxpanses
actribucable solely co pola slanc. Whila thae daca supplled zeraln wer2
agtimatas, there was a surprising comsistency ia the final zotal of such
axpenses ou a jercentige of gress plant pola hasis. ‘Whataver averags
apnual axpanse 13 applicabla o the utility iavolved, that aumbaz =2ust De
.V:ul:ibliea rimes zhe {nvesTtment in saila planc om a per a0le 9asis =3 arTive
ar an average annual costT per pola. -

Eaving obtaized tha average ipoual case per pols, it i3
necassary 0 decermice shat percant of this iigura should Je darae ¥
the CATY company. La accordance with our discussion balow, 7e racommend

a rahge of resgonsiniiicy Zov annual <3szs el pcla. This Tadge s
yasad zczicely on the scacus of eha CATV company 01 =ha zolz ic :ala::ac'
co geiliry users. To tha axtent =hora s 2n aquallty 9f grmatus, Taspeusi-e
yiitiey Zor such cost3 iz dividad zost acually. To tha exIent :hf CATT .
c:mnaﬁ7~is a subcrdicarza user of zela zp2am, e TeszCTS 7 I su?n
apoual csgcs should e -aducad. An axazmpl: of =ha caleulacion o2 2 70-2
canrcal undaer tha recsumended forzmula is shown ¢ :ha_nex: sage.
£
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Assumpeiousg:

Calculations:

(D
(2)

(3

%)

- (3)

(6)

(1)

(2)

PSEG solely cvnad 38 foor poles

Original cost im:luaing guys
and anchors equals $82.37 per pole (12/31/76)

Common Space
2 users = 30' - §"
3 users = 28' - Q"

Usable Spaca - 2 users
Power = 3' - g"
CATV = 1' - o"

Usable Space - 3 users

Power = 3' - g" -
CATV = L' - Q" ’

Taleco = 2' - g"

Annual costs = 17.7%7 + $6.00

Total yearly ownership expensa ,
(original cost) X (ammual cost) .
(882.37) X (17.7%) + $6.00 = $20.57

Allocation of annual costs:
(s ee chart on next page)
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TWO PARTY POLE ANNUAL COST ALLOCATION

CATV PAYS ALL REPLACEMENT

‘_l‘}iE_A_N_(’:‘(__—_-lA_‘!‘_'—HTI.L . AND REARRANCEMENT COSTS : EQUAL STATUS
CABLE POMLR CABLE POWER CARLE POWER .
Common : 6'-9" . 23'—5" : 15%-3% REAs
Spiu‘.u (')n'—()") 0t-0" 30'—6" (1/4.5) x (30'*‘6") (3,5/1‘_5) X (300__6“) (30"’6")/2 (JO'—-&")/2
Usable )
Space (/l'--(r") . 10" 3 -6" 1t-o" . 3"—6“ 1'-0" - 36"
Z of Space, 2.86% 97.14% 22.14% 77.86% 46 .4% 53.6%
Allocated - (1713%) (34/35) © (7.75]35) (27.25/35) (16.25/35) - (18.75/35)
Annual per ) : ) ;
Pole cost .59 §19.98 §4.55 $16.01 $9.54 $11.03
Allocaclon per pole  per pole per pole per polae o per pple per pole 3
(Z) x (5320.57) pUT Year  per yesr per year per ycar per year per year &
v;.h',—vh' lew

4= Docker No. 769C~6206
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TUREE PARTY POLE ANNUAL COST ALLOCATION

' : CATV PAYS ALL REPLACEMENT :
TENANCY-AT-WILL, | AND_REARRANGEMENT COSTS ‘ EQUAL _STAYTUS

CARLE TEL.CO . _PoweR CADLE TELCO POWER - CABLE TELCO roweg
mnon space 0'-0" 14'-—‘0" 14¢-0" 41-Q" 10'-0" 14t—0" gi_4n AL gt gn
g'-0") . . ] (1/7)x (28) (2.5/7) x (28) (3.5/7 x (28) (28/3) (28/3) (28/3)
able Space 1-g" 206" 3'-6" S r-o 206" 3'-6" 1t-0" 26" 3'-6"

7 [ "0")

of Spnee . 2.86% 47147 50% 14.29% 35.71% . 50% 29.52% 33.811 36.672

located - (1/35) . (16.5/35) (17.5/35) (5/35) : (12.5/35) (17.5/35) (10.3/35) (11.8/35) (12.8/35)

anuaal per . . ' : . : ) .

e cost | - .59 39.70 $10.28 $2.94 $7.35 $10.28 $6.07 §6.95 $7.54

location pevr pule per pole per pole per pole per pole - per pole " per pole per pole per pole

7y x ($20.57)  per yeay  per year  per year per year . per year per year per year per year per year
avibemei L

~4 8- ; Dacket Mo. 769C-6206
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T2 {s imporcant to uocsm that the joint-use agrsemants beCieen
qezilities do not apportion casts as va recommand. Inscead, they eithar
‘spliz costs aqually er in a proportion determized by 2 fiald suzvay as
zo use of polas. In aither case, sinca undar che joint-use agrmement
aae¢H party scrives o own an equal mumber of poles, :hey_mnraly aradil
azch ocher for tha appropriata rental., Wa ses 20 naad to altar this
arrangement betwesen utilicias. As Lo agreemancs with CATV companies,; all
have bean submitcad to the Board for apgroval and lay dormant. Ve
suggest thay all be recegociated as to rentals consistent with our
suggestions herein. Such newly negociatad agreements should then be

rafiled with tha Board for veview consistanre with our racommaundalions
herein. :

Te is claar from our discussion so far thac CATV companias rust
pay costs attandant to the right to iteach., The question has come up
during thesa proceedings over whecher such costs would be battar daveloped
chrough a "buy ia" of pola plant rather than by tentals.

To summariza the posizion of the partias (axcapt JCPL) relitive
zo a buy im, they all zo varying degreaas suppeTs zka comcept. Inera
al3e seems to be agTmement chat che option should be availabla co buy L=z
aicher through tradieiomal jolac usa (whara aach parzy cwas an aqual
aumbar of polas and all rentals cancsl out) or jointc ewoarshlp (whera
all polas are cdwuned iz commea) . . ' '

e e

Tha question has arisen as to 10w many poles should he hought
alecimataly under eicher option. Coder joint use plans, tha aumber of
soles owved would 3a equal bacween any uedlicy and CATV company -ag=eeing
to ioilntly usa aach othar's salaly ownad polas. Ia such-a case, zooual
ownership costs would be creditad 5y =he parcies o each other as zeaded.
*ha allocation of- such costs should be in iccordansas wich our allocation
of apnual costs on an aqualicy of scatus basis for aithar 2 or. 3 party
golés. Witch joinely-cwmed polas, all solas are joinely owned and arcual
costs, should be iz accordance with the above nercentage allocation.

The issua of whea the CATY company should 3uy ia has also
wean valsed. Iniedally, we qust docs that che antize buy ia opcion
should be a fraaly cegorlacad {ssue redquiring autual consedt 29 aaka iz
affeative. JCPL, REC and NJBT suggest that co avoid unnecessary
administrative problams; place~aeal purchases oT purchases at the cize
of replacament should be avoided. Thus, they recoumend that che purchass
of poles ba made at the cime of attachment. ACT suggasts chat goles be
surchasad when satting aew psles ar raplacing axigting ones, Taiiar than
%urchaéing polas already in nlaca. They would be collecting scme
rencs aznd paylng some ek che ulrimazs goal of proporsicnata uwmOer
of nolas so aet Tehicals would ne zero.. Tae sercsivad advantage o: this
ig shat Lt would nog taquize large inizdal caplzal iovescmenls. ?$Z6
suggests that any ownership olan should ot fimapedially burdan :he" caATT
company. Taus, ia 1ight of che large capiral iavesIment raquirad 57 2
CATV company Zo purchase 3 larze ocumber 0f nolas, PSEG sugzescs :aP:;;s
wich an én:icn £o purchase. Sueh a2 plan would Taquirs full ovnersni?
over a fixed seriod of tize, 19 - L5 years, mugzally agreeabla o 3il
sartias, During {nirial constructicn fne CATT scmpany fdpl% ey in:?1a
Erac:ional qumbar of palas Sased upon an aqual aumber oL s0las amnudLly
gvar zhe agreed upond sariod. anzal joles :eglacgd,duti:‘ che e 4 woui
alsc e Srought ander joia:-cwnafship. Sue za ancicipatac idﬁi:;s::a 7
aracsdural amd lagal detalls necessazy =2 217 such 7laf, ?S;; sugge
chaz variacions 9f zhis plan should ne Lafz 3pen c@ the ;a:::?s. e
agzes wizk 252G Any cwuersaip -plac should ancourzge CA:? sole ivni:s
of nola facilicias. Ta che axtaas thqac iafzlal coses would gversur=en
:ar%icular CATT coampany, any . plan euag would sprezcd ==a CaStS

ownazshly over 2 -sazenabla neriod of mima chould e 2meIuXE

S

-
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" utility - companies hersin have menticued CATV naintenance - - -
capabilitfes:for CATV cwned plant. We anticipate that under any owmership
arrangemant, dach party would be capable of maintaining its poles.

This would include adequate manpowaer and equipment for all tRsponsibilitias
of pole ownarship, but not limited to (1) periodic pola inspactions for
sounduess and/or decay, (2) replacement of defective poles, and (3)
emergency crews. I no such capability exiscs during che early vears

of ao ownership plan, we would anticipatavu:ility provision of such
services with appropriate billing to the CATV company, :

There have been thres suggestions as to tha appropriata price
at which to purchase pale plant. REC suggests~depreciat&d/book cost,
NJBT suggests usa of the "structural value" of the pole.*®’  The NJCTA
suggests use of the valuas used zv PSEG and MJBT in their Jjoint-cumership
agreament (ippendix B, page 23). 7/ To most equally divide actual costs wa
believe the parties. should be free to negotiate a pola prica based on
aither REC's or the YICTA's suggestions. As evidence of the lnequity
‘of pricing @ pole based on replacement cost, we nota that ynder the
PSEG/MJIBT agreement onma-half intersst in a 40" waod pole in 1978 cost
$132. However, under YJBT's methodology, tha same ons-half interest
in 2 pole sold to a CATV company would be valuad at $290, .

e

Ldsbiteng g

Zquivalent of in-place replacerent costs of "the slanz adiuscad for

. Ltts gereral coudirtion and functional 1ifa.
fach vear 3 reciprocal pele price arrangement is agreed upen berweexn
the parcies Yased oz cost o che company, lztaraal expenses, space
requirezrents, ara, : '

=30- . Decket Mo. 759C-5206




3ASTC VCMERICAL CALCUTATIONS

L. Iovestmant in pole plant onm a par pole.basis: Thars have Sesn

grasented hereia four machods td.caleulite fovestment in pole plant on a
per pole hasis. They are (1) forward looking embedded cost, (2) averzge

original installed pola ccst, (3) dapreciated replacemenc valua of pola plant

and (4) waighred average original inszallad. polae. cosc.

YJIBT would apply cwnarship costs o what it.calls "ﬂorvzfd»lcoking

emhedded cost”. It is felt that such a1 machod w11l taka into accounz ctha
added costs in NJBT's pole acacunt (Jo. 241) and che reducsd costs In that

acecount due €0 ‘the adding of new poles and the replacing of old poles.

The

inicial step in this approach would be to establish tha: embedded cost of the
pole plant. THis would ba equal Zo the entirs amount in the -pole account,
exclusive of thosa {tems of plant not useful ta CATV,%8/ divided by tha

gotal oumber of polas in placa.
what costs will likaly be over the naxt five vears.

NIBT than, based on past histocy, theorizes
The tina value of chis

amcuat is calculated and the amount i1 zmortized. This resules 2 a2 zola
cost (projectad Junae, 1580 embedded walus) of $147.3C for a 35 foot 2ola.

REC~owned undrassed wood distriducion planc.

REC tecommends uss of the average imstallad per pola irvestmanc 13

containg polas, anchors, guys and associated hardware, RSC suggasts that tha
amount therein be raducaed by 38% to taka such hardwars, atec., izto acecount.”

The YJCTA also advocates adoptidn of avarage inscallad par pole

invegtment., Lt 13 noted that the average cost per pole will vary from

utilicy to ucilicy,.and, depending om the raperting system used, will
include a gumbar of sompegents which pay oz may aot be usaful to a CATV
icensas., It i3 suggested thac these comwponencs, as inacad at 303, e

excluded in determining tha averags valua per polex

9SEG advocates adoption of deprecifatad raplacemant value of polz

plant. Uadar zhis method, the replacesment value of pole planc is reducad
9y a cradit given the CATV company f£or expired Life of che pole. It is
fele thac this eredic refleccs capital favestment ia plant, survivors fzZom
original planc, and replacsments of original glamnt. Thus, IRa nole 1s
valued ac its current value, and cherein lias the kay to che ?SIC zethed.
They give value for part of the pole used and vwhea a chird 2art7¥ comes on
the pole thay expect that party to cougribute 1ts oToportidnate shars of

the value of the remaining lifa of the pole.

Thus,- PSEG attempcs S0 ratalia

cottpany revenus requirements as if a portien of tie pole weze sold and

somaons else owns it. ©PSEG fasls this is praferable for cwo reasous. Tirse,

by usiag chis zeasure, they feel PSEG customers are uot subsidizirg CAIV

43/ YI3T escizmatas that 15-20% of =ha account 1s zcnuseful to CATY. Tals

qumEar would equal 25% £ you exciude anchors and guys MJ3T says CATY
companies zaed and usa.

« = - s Bl
Tc should 9e motad zhac REC amcicipacas 1775 for crossamms and ‘mardwas
N N - * . - 1 - ’
and 217 fér ameakors and guys. All anchoriag and guyiag would e doma
Sv eha CATT company ic LIS Qwd axgpensa.

P

MJCTA suggests chat CATT companias “a allawed zo atzach a2 zu7 I

qgilizy anchors and be charged saparataly chersfor.

Ag REC's pola aceounc (Wo. 148)



cudtomars. Second, book cost doesn't take into account the fact that
the depreciaticn annuity allows for early recirements. Under PSEG's
mathodology, tha average depreciated value of a 35 foot pole 1s $150.92,
caleculated a3z follows:

Replacement cost installed $172.00

Guying and anchoringsl ) - 33.80

Total pole plant value ' " $205.60

Less:

Allowanca for expired lifa '$ 54,68
(.266 of $205.60)52

Depreciated value of pole plant $150.92

JCPLS;/ and ACE advocate adoption of waighted averaée original

installed pole costs, that being the method used in their joint-use agree-
zents with ¥JBT. Under those agreements, a field survey i3 conducted to
identify. those portions of the average joint-use pole which wera urilized

by the attaclments of the parties and those portions on the average pols which

“ere commou. The installed cost of polas, taken from the plant records of

the

twWo companies are used to establish the cost of the average pole, ¥

.welighted according to the atzachment ratios determined from the statistic%l
sampling. The perceived advantages of this method ara (1) tt uses actual i
costs, (2) actual use i3 assassed and (3) Lt obviates the n7ed for detallsd

pole attachment records and the cgst of maintaining sama, 54/

Under this

methodology, the total pole cost allocacicu onm avarage ranged from $49.62

(West Jersey Telco) to $171.38 (¥.J. Taleo).

‘involved reveals the following:

51/

52/

Since it i{s f£4lt guying is of bemefit to CATY companies, 1t is dncluded

in the plant to aveid comtiauous b1lling for guying changes later. Thus,

as 1t. was estimatad that CATV and power would together requirs a
35 -foot pole o be guyed at least 307 of che time, $33.60 was added ia.
(.3 X 5112). ’ .

For the purposes herain, PSEG uses a group ametdod sipking fund by which
they determine the s2quivalent of the plant used at any particular joisat
based on the average lifs for a group of poles, Under this mechod,
based on a hypothetical 29 year life, the allowance for the expired
life by the use of thos poles in place 15 years aquals25.57 of thair
value. PSEG maintaing that this accounting ametied takes into account
the time cost of momey and the dispersiod of pole life,

JCPL uses bare pols costs, Including hardware, for its sample rafa

. calculations to demonstrace an appropriate formula.

ACZ balances the use of average length poles, racher than actual langeh
2gziast the racord-kascing costs necessary Ior even a small number of
noles,

-52- DOCYXET NO. 759C-5206

An example of the calculations

’



CNITED TELCQ OF YEW JERSEY

' (£)=(b)X(c)
. (e) (d) : (&)= ()X (d) (~a)
Q- ‘ % of X of Total. Ave. cost/pels  ive. cost/pala
(a) Ave. cost/pole zotal poles  usable sp§g7 dlloc. to CATY  Alloe. o Talce
Polae Siza in Servica in Servicadd/ for CATV? . (Weighread) (Weightsd)
25’ 26,70 20.68 10.34 4 82 75‘ $
: . . . . 2.76
3qQ! ©123.96 13.51 2.08. 2.58 14.17
35! . 156.39 10.64 1.99 3.12 13,354
40' - &Q' 171.57 55.17 10.32 17.71 79.95
$26.17 . $107.42
Total Alloecarion 19.55% 30.41%
After eXaminarion of all of the above mackodels

chat the Board allow the partiss co nagotiata che usa of alther (a)

original installed pola cost ot (B) weighted averaga ori
pole cose. The first machod, w

hile something of a bookkaapin
is preferabla as iz (1) is readily ascer:

giaal insctalled
‘izccuveniande,
ainabla from tha accoumts of tha

glas ve tacommend :

averigs

companias, (2) 1s based om actual cost to the ucilitiss =o Jurchasa plant
and (3) 1a based, by size, on actual poles attachad to. The weighted
average method, whila nof as exact dus to tha Karure of surveys, has the
advantage of aminimal bookkeeping raquizements.

at through aegotiation of tha pazties
of pole plant .used by CATV compandies.?

Zicher zmachod, arrived

s_4ould seem fo give a valid aeasura

As a starting point in the use of tha conweightad averags costs,
tha valua for gross paols plant per pola size, Gp, zTust be raken from tha

-proper urilincy account.

oot essentilal for cable television attachmencs such zs cross aras,

and othar apparatus.

salves of one of three options as to guying and amchoriag costs.

This amount will inelude various values Zor izsds

P pug iy

He recommand that the partiess be frea 2o avail shem-

—

o8

first 1s to exclude an amount from gross plane (23X - 407%) raprasencing

all non~-hare pole costs,

by the uzility and billad to che CATY ccmp;ny'as dona., An alcermarn
to this would be, subject 2n cur discussion of independent concTaecterTs
guyizg and anchoring ac

above, for the CATV company to do all necassary
its own expense, and pay a charge to the utilicy

353/ atio of =otal pcleé by size

38/ Parcentage of tacal poles i

seryice by siz

for sueh guyilag and

to total ecmpany polas (12/31/73)

a, zulcipilad ty :he

percentage of usabla sgpace.per dola £or CATIV use as decaroized
¥ ; . ; .
by survey: 25' = 50%; 30' = 15.38%; 35' = 13.71%; 4G' - 50" = 13.71%.

All guying ‘and anchoriag ‘aecessary could Se done

iva

57/ We aote chat the walghted avérage survey zachodolegy of assigzing
common svacse would, ¢f necessity, have fZo conform 2o the allccacism

heraia,
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ba free to cho 34.

Dividing the gross price figure, adjusted as necessary, by tha
actual oumber of poles, Np, of each size attached to, yislds the average
original installed pole cost on 2 per pole size basis, Assuming the-
parties wera willing to sacrifice tha accuracy ¢f such calculations on
a2 per pole size basis, a weighted average could be utilized by dividing
tha total number of all poles into the total gross plant and ignoring
actual pole size. Thus, the average original pole cost may be calculated
as follows: :

P

v

ke

#hera: Gp = gross investment per pole per size of pole
adjusted for guylng as the parties indicate

¥p = number of pales of a particular size

Based on the space allocations discussed below, the welghred
average original {nstalled pole cost would be calculatad as was doune
earlier for United Telco. of ¥ew Jersey. In such a case the same three
cholces as to the treatment of guys and anchors would apply.

RNt baetbag

While che positions of NSBT and ?SEG were amply sat forth in the
record herein, we are not adopting same. Without belaboring an already
exhaustive Report, it is felt that NJIBT's forward-looking embedded cost
is too speculative. As to PSEG's methodology, it is felt that allewing a
return- on the basis of replacement cost (or value) would overcoumpensate
the utlilicy for momey not invested in pole plane.



BREAKDOWN OF UTILITY FOLE TLANT

EORN T ey

Compdny - Soley Gwned Joiatly tvned Total Ovnership Nonowmed Toles Attached To Total Attaclments

NIBT S .
az/3yi7y - - 405,000 490,000 . 895,000 354,000 1,269,000

REC , . . . . _
(12/31/76) 23,905 509 . 26,414 14,324 | 18,770

JeeL L L
(12/31/76) ) 281,931 .29 281,960 - 180,670 . 462,670

PSEG. .. ‘
(12/31176) . 163,269 495,887 659,156 - : 639,156

ACE . ) |
(12/31/76) 224,059 ’ - . 224,059 77,905 301,964

DOCKET NO. 769C-6G206




npany No.

r .
/131/717)
ole 79,601
olnt 16,841

/31/76) -
ole : 3,009
olnt 26

L
/51/76)

ole ., -
olnt -

KH ‘
2/31/76) -

iole 34,109
‘olnt v 18,ﬁ40

t/31/77)
jole 22,852

. ‘iﬂl Koot

BREAKDOWN OF 30, 35 AND 40 ¥0OT UTILITY I'OLES

Ave. Original Cosc

§ 65.92
40.23

107.72
_35.48

78.58

35 Foot

No.

121,368
231,239

5,878

218

90,071

48,198
222,500

64,982

Ave. Oripginal Cost

$ 87.95
34.76

81.93

82.37
37.88

81.3¢8

EI DR PR R

.

40 Foot

148,232
205,274

6,493

‘185

132,155
25

27,669
197,182

93,429

Ave. Originél Cost

§155,54
67.21"

150.24
75.92

126.31
49.32

132.55




20 Total vaarly ownarship exvensa oq z Jer 3ols bLYasis:
Rachar than axzmiza each alemantc separacaly, tha chart Salow indi
the atdlizies: ggeimargd yearly owmar ship expenss on 2 ner
gToss plant bastis: .

<atas

«

JCPL ACE 2526 REC SJET
Recurn : 3.7 §.88 - 10.481/ 7.55782/ N
Deprectacion Exp.  3.43 63963 4.7 4,653/ 11.184/
Mise. taxas
(franchise, gross
raceipes, real
_estace) ' 3.95 - 1.9 - 7.6
daintenanca Exp. V 1.3658/ .536 $ 3.0089/ - 1.7
Adminiseracicn
Sxp. ) . - 271 $ 3.00 : 4,363 1.1
Tederal Incoma Tax 4.1 5.274 2.2 3.623 i
22.8% 21.337% 17.7% 20.64% 25.1%
+ 55.00 [ —

38/ This 1.36%, derived ou =ha basis of a2 4 year raviaw of acrual icccuacs
includes labor, macarials and othar directc and indizece axpenses
incurred Zor praserving the operating afficlency or ahysical comdirzion
of ucilicy slant, .

39/ This is basad on a 25 vear lifa wich straighc-line depraciacion. This
4% per ysar is a compoment of ACE's composiza race of J.47% Ffor all
discribucion facilinies., The 3.47% 43 detarnined by weighing zhe

1cney, the average sarvice 1ifa and cHe nar salvage valus of sach acgouw
These fndividual racas aza then ctmbized fntc zha zcmposiza sazz =3 ta

used for zhe functiomal planc.

83/ 2SI ascimaces maizzanance and adminisc=aciod axpenses 29 5e 56.(C0 nar
Jola per 7ear.

81/ inceramal zatas of returz fer account 184,

" 52/ Ceosc of money i3 che waizhcad avarage of ambacdad
company's leug tarm debs, orefarrad szoeks, znd racu 2
a3 dacerzined Ty zhe 3Joard Ia gha wsilizv's lacass zacs srcczeding.

53/ Seraight-lize over 20 vears wich 1 zegative salvags walua of 07,

54/ Amor=izacion 2xpensa under YJ3T zechodolcogr.
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Ohviously; these:; axpensas vary widaly .on a company by company basis. This

would appear: to-ba due-to different bookkseping techniques, the assumptions
necessary to the- estimates made and the different contexts under which this
data was compiled. herein., Whataver the,particular reason, yearly ownmership
expensas of batwesn 20 to 25 percant would seem to bd common. Thus, for
the purposas ofusing the formula(s) proposed herein, wa suggcst that total
expenses within this range be viewed as reasonable.

3. ALLOCATION OF ANNUAL COSTS:

Thers have been two allocation methodologies presented herein-

NJBT's '"share the benefits" methodology and oumercus ''space allocation”
methodologles.

NJBT's methodology is based ou the premise that no matter what
portion of the pole is actually being used by any party, that party should
be responsible for a percentage of the cost based on what new pole plant
would have cost them kad they installed it alone. -.Tha.ressoning behind
this methodology is that, if going alone, each party would have to go out
and build a pole line of varying sizes and heights with approximately the
gsame dumber of poles per mile. Thus, by jolning cagefher both- parties
are able to share the savings realized cogetner.

The key to this methodology is determining CATV sole plan:
costs, as utility sole plant costs are read{ly ascertainable. NJBT's
estimate of CAIV costs is based on three premises; (1) all parties raquire
spyproximately 40 poles per mile? / 2) Sole CATV pole plant would cost
102 l g7 than telco pole plant which would costc 10Z less than power pole
planeg, and (3) a jointly used pole line i less ccstly to each attachee
than individual pole lines comstructad in parallel.

M L

With the aforegoing assumptiens and judgments in aind, c&e
basis of a pole attachment fee could be developed as follows: o

65/ NJIBT maintains chat based on a samp’;:g of 20-30 municipalities,
and the nature of the suburban and urban areas of Yew Jersey

(as to lot sizes), the number of poles meeded by .CATV =couldn"
differ ‘'significantly from that of Telco.

66/ Based on experience aznd azstimates.
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(1) Zstiaxred diseriducicn of aola sizns
.fnr yse on i Der miln basis:

- Q_'. 390 33! 40! TOTAL
CATY 20 16 4 - 40
TELCO 8 23 4 - 49
POWER - 21 12 7 40
(2) Cost per bare pola %y siza:
st 30t 3y sot
CATY  $162 5199  $240 - ‘
TELCO 8180  $221  $267  $293. T
POWEE = $263  $294  $322
'(3) Total Pola Costcs:.
25! 300 35! 4q! TOTAL AVE. PER MITZ |
CATY  $3240 3184 $960 - $7384 $185
TELCO $1440 $6188  $1068 - 38696 §217
POWER = - $5103  $3528 52534 510,385 $272 ‘

() Allocation perzancage calculation (3 parey);

ATV = . 185 .
1852174272

TELCO » 217+ 32,27
185+217+272

DOWER = 272 .
185%217+272

Tae main problem wizh the YJ3T appreach, as percalved Uy the
YJCTA, is che lack of empirical evidanca to plug fato she formula. Ia
thac regard YJ3T and CATV diffar om CATV comstruc=ion costs. S‘nce thara
has 1ot béen coustTuction of a great deal of CATV planz, thers is an
inabilicy to subscantiaca the estimate of CATV costs for Huildiag planc.
It is felt chat reconciling cha differenc Zaput assumptions on ccaparaciva
costs of comstruction will raquire considerabla srgineerizg and cosc
analysls on nypocthatical sole ?se planc, thus aaking this zechedology
raelacively difficule co.use

Addicionally, the NJCTA points our zhar zhe ¥J3T =zachcdclogy
does zot taks imco account che diffarence in stactus of the users of zhe

polad. Racher, WBT prasumes an aquality. of status cotally diffarenc zhan
actually. dresent.

Tharefore, while it =ay have 1og‘c in zheorr, i
applicacion. under cthe types of agreemencs uziversally in eaffacc, the WJCTA
Zfaals NJBT's nmechedology is izappropriaca.

57/ 3asad on (1) 1973 coscs, (2) 32 solas per aila, (2) class 5, 5, =r¢
ME - - LY a4 Tdat
CATV jolas, 2s cprosad zo class 2 or 3 uzilizy zolas aad E-, a :'i:c
leading arez, a $2,200 sar =ile coustructicn cost figurs fex a QAT
wras asfinaced

systam




st agres with YJCTA that application of same would be

a ghtmare. CATV construction-costs ‘are almost always
hypothatical fature or: based on very limited constructicn experiencae.
In either casd the proporticnate amounts would be unverifizble and
comstantly changing due to cost variances. Accordingly, we recommend
that the NJBT "share the savings" methodology not be adopted to allocate
annuel pole costs. ’ ' .

‘The sacond type of allocation formula is based on use of space
ou the pola. Space on utility poles may be broken into tww components~(l)
usable space and (2) common space. Usable space is that portiom of the
pole actually used by each party. Common space cousists of those parts
of tlepole on which generally no attachments ara made. Such common space
is made up of setting depths of poles, ground ¢learances, the neutral
space between power and communicaticuns lines and the top. six inches on
‘the pole. .To the extent they agree as to what constitutes usable space,
all parties agree that each attachee to a pole should be 100%Z respounsible
for such space. To the extent they agree as to what constitutes common
space, ACE, PSEG, JCPL and REC feel respounsibility for such space should
be apportioued equally amgmg all pole users. The NJICTA feels that
respousibilicy for such common space should be ia equal proportion to the
party's proportionate use of usable spaca. ’ N

The NJCTA propeses to eliminate from comsideraztion as commoun.
space (1) tha top &" of poles and (2) the neutral space. It is falt
thar, as the top 6" sometimes contains street light extensiouns, it should
be the responsibility of the power company. Similarly, as the neutTal
space must be maintained from power facilitles and, as it scmetimes
contains municipal alarms and street lights, it is felt that respousibilicy
tierefor should be with the power company.

T TL TRV AT

Both JCPL and PSEG point out that, without the top 5" of the
pole being left neutral, the poles will split. Thus, the top 6" should
remain as part of the neusral space. Additiomally, it is ootad thar while
the ¥ESC requires the neutral space to be maintained, it 1s the raspom-
3ib4licy of no ome party. .

While there is some question about municipal alarms in the
neutral space, generally we agree with the urility position thar the
coumon space-should include the neutral space and the top six inches
ou the pole.™ Accordingly, pole plant is divided up as fZollows for a
cypical 35 foot pole: ..

TWO PARTY USE THAREE PARTY UOSE

JCFL ?SEG JC2L 2SEG

Common Space
SETTING. 5'6" 5'6" 5'e" 5'6"
GROUND CL. 21" 20'6" 187Q" 180"
YEUTRAL SZ. 41" 4' Q" 419" Lot
0P 6" - 0'e” - ors"

Csable Space
TLECTRIC 4'Q" 36" &1Qn . < 3'a™
CATV 0,5" L’O” 01611 l!on
IELCO < - 310“ 21611

The above indicatas that thera Is a 3iffarence of cpinicn zs

:3 the actual locacions of parties om poles. Accordingly, we reccmmend
that inruced inco eachucility's alldcaticn of pole ccsts e the vasult
af a s

urvey to deracc actual locatien’of facilities cn utility poles.
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Ihg%u:ili:yipnaicionngi:hﬁrlga:d to .tha allocation common
space ls tha# {2 should be apporticned equally. Tha reasonm for this
is chat tha clesrances and nautral spaces Just be maintiained Eeézrdlgss

of cha number of pgg;ies.znd that such clearances add naurcral spacss
ara commen to all. : )

Tha ¥JCTA's position with regard to tha allocacigm of common
space 1s that it should be apportiomed in a propertion aqual to thac Sv
which the usable space 1is divided.. Tha rezsoms for this ars (1) tha laek
of contemplation of CATV arctachments when originally sizing and constructing
tha pole; (2) cha obligation of CATV companies under the ramtal ‘2gTeement
to praovidae additional pola space at CATV's expensa for lacer utilicy
actachments; and (3) the CATV company's status of licensae, which in
the agreement rsads like "tenant-at-will," Thus, the YJCTA advocazes
the imposition of Incramental administrative and magintenance .sxpensas.

To tha exteat CATV's status becomes equal to that of other users, tha
YJCTA racommands thar 1t be rasponsible for its usable space slus ics
proportionats sharas of common spaca. ' i

In respouse &< che above remark's, ACZ aotas thac alidough solas
are oot specifically conscructad for CATV use, CATV doss uss additionmal
facilircies meant for utility future use. Thersfora, it is falr =hac
CATV support of che capital {nvescmant 13 proper. BREC would eliminaca
ics right co evict CALV companies from pales providad it discharges its
other respeusibilities such as ozinzenance, lLability for subsequent
pola raarrangements ind highar futura reptals based on Increased srices
for changed dut pole nlane,

Wa fael the key to any allocation plan Ls to allocata rvaspon-
sibiliery for anmual pole costa im a2 manmer comsistant wich (1) CATV
rights on the polas and (2) tha dasirs to avold cross-subsidizacion of
CATV subseribers by uwtllizy subscrilers cr vice versa. A factor to be
_considerad is that wara CATY7, power or taleo Zo coustrudt sole nola
plane, the pélas used would a0t be idengical. Whila requizsd pola
clearancas would remaii viztually the 'same, the loading. waight jut on
tha poles variss with each party, necassitating polas of different
thicknessas., The problems with crying to apportion common spacs on
the bHasgls of sola pole coszts are cwofold. Inicialily, it faces thae-
sama weaknesses as JYJ3T's ""shars tha savings’” mathodeology, L.a., lack
of adequate comstzucticn experienca by CATV companias. Assumizg such
an obatacla could be overcome, we are-still nct sure that relacive
independant pola aseds should be used as the measure to divida respon-
8ibility for the common spacs. Clearly, che quesction of whether ainher
part§ alone would aesd a smaller pola, is oot relevant. Thay eacé_:us:
cake the pole as it is. That, in essence, 1s part ci the trade ofZ
zada 1in ai:hange for the right zo joincly use polas._ Thersfors, whila
the fact zhat che zhicknmess and height of 2 3¢la CATT pela aizhc cause
iz to cost lass tham a loint-use pole 1s farerssciag and causes us I3
laean toward allocarion of cowmem 3paée on 3 use "asils, it 1s nec
conclusive on that issue.

28/ Tz L5 aclmowladged t2at the ameouzs of Soth cemmon and usadble
pace 2av vazy according e jola 3fze and the tumber 2f jartiz
actacned.




ee, the NJCTA assumption.that.i: should pay.. ..
incremant Has; $oma merit:  Wa must agree with:tha. YJCTA that,.
contrary ta Lty positions, CATY would not be cross-subsidized -by tha’
utilicy izn suchi-a-'situatiom. Rather, givtn-such.a.con:rac:p;lirtlazion—
ship, we feel thara has been no capital comstruction made for the benafit
of the CATV operator. Even without the right of eviction, we still feal
the CAIV ccmpanies should not be respousible for am’ equal share of the
commen space. In such a case, the CATV company i3 merely using prasently
vacant utllity space until needed by the utility. When. such use by the
ucility is aecessary, the CATV compapy must bear all pole replacement

oTr rearrangement cost3. Again, we feel no capital ¢outribution has beern
made by utilities for CATV use. Thus, we recommedd that, in cases where
the CATV company is responsidle for all subsequent replacement or
rearrangement costs due to 2 need for additional space, the ATV company
should be responsible for omly the proportionate part of tha common space
which it uses. If the parties agree that, in the case of later work

on a pole, (1) each party is responsible f£or' rearranging its own facilities
ac ics own cost, (2) the party requiring additiomal spaca. pays for the
additional wood and setting of .such pole and (3) the party. requiring

more space is respousible therefor inm its usable spacey thew we racaommend
that the responsibility for the common space be borne equally by all
pole users..’ In such a case, the CATV companies rights om the pole are-
more or less equal to those of the utility ‘and ‘they should bear an
equal responsibility for the cost of SUpPPOTt structures.

learly, the choice of ralative rights on the pole should be
an 1ssua during pole agreement negotlations. While no one method 1is
superior to ancther from a cost viewpoinz, should the parties fail o
agree, we find that the situatien wherein there is an equality of status
and an equal divisisn of the common space to be most comsistent with
the goals of providing adequate and efficient utility and CAIV services.




TEE RESOLUTION OF FUIURE DISPUTES

Based” G0

" she tastimeny given herain, as wall as eae historically

poor relacionship-batween CATY compdnias and ueilir7 compadias, wa fdal chat

chere will be an ongoing need td Tasolve complaincs, aisminderstandings and
dispuctes, - Accordiagly, vn-r:qucs:nd ghat all chae parties herezo address
she posaibiliry of a possibla forum to rasolve such nattars. a

Yost commaents raceived raferred to the Joiat Geilicy/Cable
tachoical Commiztes (JUCIC). The JUCIC was formed to sarva ais 2 formm
to facilitate tha axchange of ideas and complaincs betwean operator-type
. ;ndividuzls involving.prasent and futuzre constructicn problams. As the
JUCTC was formad to encourage tha intaradsion of variocus incerests "{n
tha spirit of cooparaticm”, the JUCTC has no pewer to enforce” any of its
decisions. Among the mattars considerad by cha JUCIC werae (1) paka=-ready
scheduling problems; (2) the canner ia which the CATV industry caz abtain
access to underground davelopments zlready occupied by powez and/etT
celaphone utilizdas; (3) the zanner iz which stranding can be dona as
ro tensioning; (4) powar supply ldcations; (5) amplifiar supply locaclonsy
(6) the mannar ia which power is supplied and billed to CATV ompanias;
(7) bondiag and grovnding with powvar sacilities to assure zhat akl ESC
raquiramants ars cac; and (8) easemencs. Criticisms of the JUCIC include
(1) ir's failure to accomplish cuch fnore than hettar TapporT betwaen tha

sarties; (2) its disagresments avar. quastions of. legislacive lntear, zariifs

Py

and legal Lssues; (3) its failure 2o agree ou lass stringect CAIV strand
ransion requiremsucs (coupled with a“ size Limitacion om strand) ;- (4) pooT 2
atcendance; (3) poor dissemination of tnformacicas (6) Lack. of finpuz Izom
all CATY compantas; and (7) toe much work done at che subeommizsaa lavel
whera *ha membership is somewhac linicad.

Generally, all suggesticns as o 3 future forum faclude the
right co ultimately appeal any such forum's dacisions 2o Che 30axd. The
diffarence in tha racovmeddaticns . is in che forum from which appeal should
ke taken. Yast ueilicy companias feel shac a strengchaned JCCIC would bde
tha appropriaca place €O {nitially commance all nroceduras, The NJCTA
faals thac che Office s che appropriate place oo "iaformally’ resalve
dispucas 12 the absence of 3oard hearings.

Tnicially, wa again noce chat %¥.I1.5.A. 68:3A-2% requizes prior
3sard approval of all atcachment agreements. wnile suéh agreemencs
nave been submitzad for approval, acne hava Yean approvéd 3y the 3oard
to data. An examination of such agreemencs ~avaazlg a substancial dagras
of noncomplianca with che recommendaczions heraila. dowvever, whather

such goncomplianca axistcs or 10C, wWa fael that ioinc pole usars should
Ya frese zo renegotiite thelr agreements 12 lizht of chis Report. Thus,
+a recommend that all presenc agreemants ne renegoctiacad in accordance
«ira ths guidelines herein. Those agreements succesafully cenegoclacad
should be submiczad for approval by che CaT7 company, wnica L3 cie pariy
most heneficad thereby. Those CATY companias Iizding a f4ailure =90 agTes
on gegotiabla Lssuss orF shogs CATT ccmpanias finding 2 failure D
aegotiace, should £41a a petition ZcT neraission <2 ac=ach pursuant 9
¥.1.8.A. 48:5a-20. 311l such. peticious should specifically List;:he arzas
of disagresment belwaan sha partias. In the case of pecicicms Iilad
qursuadts to ¥.J.S5.A. 48:53-20 or M.J:S.A. 48 :3A-21 che gtandaxds oy’
ich che 3oarc saould ceviaw.same are Those sacompend teTeia. 1% i
ancicipaced thac ao Zurther ragulacions #2111l de ascassary i3 iaplame
zhis p%:cedure. achar, zhae 3oard's ragulacions 3over:i;g gericions .
zenarally and subsequant 2oazd dacisions snculd goveIl lae saznias 3cIioTs.

3
o

The 3gard nas somprahansive jpzisdictien over SATT amd uweilizy
a

companias., The Act gives sta 3gard and :the Dizaelfat =ke right T9

., mpar all complaiacs... and render all dacilsicus Sacassazy =0 aniorce
Lea £ . = "y 48 :3a- . Thus, the Act nas sat u?
srovisicas of eqdis Acz... ¥.J.5.A. 68:3A 3(C) ,

2 fsrmal =mechanisa faT the resolucien of 2ny dispuze, mot just Inos@
necween CATY ccmpazmias 1ad u=ilisy comzantas.

3 ~act \ “29C-420
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} cud thaei cﬁe JDC*C in :odixiadl-orm, be utilized -
as the ini:ia forum for resolving fuctura disputes amdng“pdrties ia

the arzas of (L) operatiomal problems; (2) physical standards; (3)
adminiscracive proceduras; (%) technical problemsy and (3) restoratiom
and maintenance of service. Any committeeaction whila not binding on .
‘the parties if appealed, would have cthe advantage of input from those
persons who deal with such agreements on a day-to-day basis. Rather

than recommend a specific makeup of such a Commicttee or procedurzs o

b¢ used by it, we feel that the revisad JUCTC should be free to
formulace its own policies and procedures: It is anticipated chat

these procedures and policies, subject to review and approval by the
Direccor and 3card, would encompass (1) formalized internal mechanisms,
(2) regularly scheduled meetings, (3) Board and/or Office-representa-
tion at-all meecings, (4) arbitracion procedures to-resolve dispuces

and (5) a membership and meeting attendance that is representative of
the power, telephone and cable industries. The only formal requirement
we would place on the Committee is that.all Committee decisiouns,. or
failure to arrive at same, should be reported to the Office which could
determine whether further action 1s necessarv. In the absence of an -
appeal to or inquiry by the Board or Office, all Committes decisions
should be fimal. To avoid a3 plethora of formal appeals co che 3oard,
we recommend that representatives of the 3oard's and Offite's enginestriag
departments join together to act in an informal way, in a simflar manmer
to that of the Service Inspectica Section of the Board, te arbitrats
disputes and urge terms and condicicns for their settlemenc. Of course,
the right to refar anv disputa to the Board for a formal resolucion still
remains. We feel very stromgly that, In che interest of the cooperation
chact must exist for the effective administraczion of the joinc use of
ucilicy poles, the parties should be free to utilize any cowmbination of
the above dispuce resolution mechanisms chat is appropriace to their
particular case. Such a choice of wechanisms ranging Irom the informal
to the formal should foster becter inter-industry relatlonships while
xeepiag regulatory Lnterventioun to a minimum.

epater gl g

Based upon the foregoing, we HERE3IY FIND chac:

L. CATV relations with ucilicies are hiscorically
contractual in nature, with the orevalent agree-
ment in fovce today being che NJ3T 1970 agreemenc,
or one of its earlier versions.

2. Under the. NJ3T joint use/foinc ownersnip agree-

mencts with the electric utilities in the Staca,

NJBT is.responsible Zor all third party communi-
cacions accachments. .

3. There has been a reluctance oun the nart of MJBT
to negeociate oun amost, if aoc all, provisiouns of
the standard atcachment agreement,

>~

-Make-ready surveys are dome by alectric ucilicies
and MJBT in chree differeant wavs, buc common =c

all chree methods is thac(a)bills always ccme

from NJBT, (b) all asscimaras of zmake-raadv work

ars2 presentad to. CATV companies- on a ":=ake it ot
Lsave ic¢'" basis, (<) planc is subjecc co re-
inspec:ions after complacions 2f make~raady work

at NJBT'S discracion and (<) plaac sudbiacrt zo
subsaquen:z maka-ready worik 2izher jursuanc o a
rainspection of planc due ©o de arvanged o= raplacad
due =0 a joint usar's requiring additional space
are boch done at CAIV =2xpense.
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Sporatic delays in CAIV conscruction may se
directly accributed to the zemporarv fluctuacions
in ueiliey manpowar availabilicy. Such fluccua-
tions are causad oy a hiscoric lack of undar-~
standing becween ctha CATV and ucilicvy induszvias.

The YJCTA suggescion o allow premaka-raady
attachmancs, wheza 1ou-hazardous condizions

would rasule, whila noc specificzllv allowed by the
YESC, is not prohibiced if the ucilicy Jola owner
allows it. Allowance of such attachmants undar
controlled condicions may speed up counstruction of
CATV facilicies while exposing ucilicy ;ompani=s to
no addicional excessive liabilicy or harm R
Despite possible higher direct coscs foi such work,
a2 sole CATV survey walk doune in accordanca wich
tachnical codas can e benaficial co a2 CATT companv
due to earliar receipt of subscriber ravenuas. ’

JCPL! 2 axpedifad make-rsady procadura, while =mors
costly due to utility overtime zangower neads,
could sava valuable time in the, comstrucsion of
small areas of CAIV planc. However, dus to
different incarnal work ordar routing approval
procedures, lnvencory coatrols and maapowar
availabilicies, such a policy is impossidle <o
uniformly'implemen:. -

FiRisr g gnbde

There i3 a 10 co L6 mouch gap hatiesn geilic
manpower planning and CATIV company :aka—raaa7
laad-tizmes. To whataver axctanc chis zap ¢ould
be closed, makae-ready survevs and work should
Yecome amaore afficienc from all jerspeccives.

Almost uniformly, che accachment agresmencs
require chat all survey and zaka-reacy work
se performed 5y ucilicy company gersoumel.

The srovision of CATT service through

ucilicy facilicies is an area raquiring
regulacidn of codduct im che public inceras:.
Thus, in the absence of a union collaczive
bargzainiag ,agresemens councaraing same, :tie
30ard has complaca 3urisdicciom over zhe issus
of subcontriciiag.

Thara has been a0 indicadéion of lacsusiscan

applicacions of aicher diliimg ox cechnical

scandards »v ucilicy companias.

Tve foras of ueilizy 5illiag for zaka-ready
survevs and work leave auch o te dasizad.

Soea uciliecy Hilling zolicw and rzcas s22z
-2asonadla. Towavar, uciiizv policy af
5iiling CAIV cofpanias usi 5U2CORETRCLSTI
Zor all ovarhead charzes 1s 7ary Juesillinald:2

Czilizy unilacaral ¢
i5 necessary 2 safa
an che zclas.

izacs 0 iaspest phand
Ly 2 ?

7 Q:Cﬁmoca:e CATY
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18.
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. A8 ir. is che ‘responsibility of all pole

accupants to maiatain plant in conformance
with applicable codes and stcandard construction
practices, resinspections benefit all parties.

The easement rights granted to the various
utilicies are broad emough to imclude the
attachment of CATV facilities. The pasc
actious of the utilittes connoce a similar
interpretation as they have, as 2 maccer of.
course, allowed the atrfachmeac of CATV plant.
to thelr poles. S :

Pursuant to N.J.S.A. 48:3A-20 and 48:54-21,
the Board has the autherity to allow CATV
operators to construct and maintain their -
own facilicies necessary for their business.
OT Lo use the axisting aquipment of’anccher..
CATV compamy or public ucilizy; ‘

In order to exareise irs authority undar the

Cable Televisicn Act, che Board, of necessi:cy,
Tusc be able to make findings of fFacc as: to-
the applicability of the easemencs involved:

By such action, however, che Zoard does ot .
assume 1ts dererminations to be an adjudication
of any propercy rights.

The accachment agreemeacs between ucilicies and
CATV companies raquirs the posting of a surety
bond to guarantze the payment of all amouies

due Zor make-ready work and. pola actachment

fees as well as the-escimated cose of ramoval,
This requirement is direccted to all CATV companies
and covers all ongoing work and all npoles co which
they are atctached. :

While several of the urilicies have some problems
in the collection of zonies due for make~-raady work
and pole attachment fes3, no ucilicy has ever
axercised any righcs which it aight have pursuanc
€O the surety bond.’ :

Historically, the problems conceraing paymenc by
CATV companies have been due, in part, to sooT
billing form golicies and, in parz, zo bad
Payment praciices by carcain CATY operacors.

As the provisions of ¥.J.S.4. 48:34-28(d) and 43:
34-37 jrovide adequace procection, the cosc of
removal of CATV plant should aot he considarad as
an element of any Tequired surezy Hond.

A surecy tond or demosit ga suarantaa
work or pola acczachment Zaes ragquired
company which nas ascablishaed
1as a2 zood paymeat record,
sn che CATY cempany znd 1zs subscribers.

P
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6.

7.

8.

29.
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1.

The. proposal by NJ3T of a two-tiared system
of surecy bonds fovr coustruction and pole
rencal fees, as vodified hazeta, is a2
praccical ona.

The attachment agraemeants betiaen u:ili:iesAand
CATV companias genarally hold tha CATT company
lizbla for all damages resulting £Tom its

presencs on tha pola regardless of zegligencs.

The extensive growth Lo cha inscallacion of
CATV conscruction nacsssitates thac CATV
companies provide 24 hour emergancy servicas’
to wark in conjunction wizh ucility craws in
ordar that dacisiouns as to the treatment of
tha various attachments can be properly made.

Section 21 of the Act is 2 broad delegation

of authority to the Board ovar the terms and
coudizions of pole attachment agreements, in-
cluding rental racas. %hila ia conjusesion
wich Ticle 48, chis requires the 3oard 2
detarmina 1% a proposed rencal fee 13 unrea-
sonable, unduly praferencial ov diseziminazazy,
iz does not raquirs that a parcicular race
mechodclogy be utilized ia such reviasw of
rental vacas for pole atcachmencs.

A1l proposed. remtal formeulas, while differiag
significancly in dacails, are similar iz
agproach in that chéy (a) value invesment

13 pala plant on a per pola basis, (b) decar-
mine amnual ownershin axpensas om a per pola
basis expressed as a percantage of invest-
ment nsT pale, and (c) allocata a portion of
those expensas to CATV acsachees.

Due tg diffarent 9cokkeeping cechniques, Zhe
arbicraziness of estimatas naée, and che
diffarent contaxts under which this daza

was compilad, the calculacion of iadividual
anmual ownershin expensa Ltams diifsrs
greatly. dowaverz, zotal yearly owoership
expense .of between 20 to 25 parcent of zzoss
pale plant i3 coumen.

NT3T's "share the savings' =methodology would
be procaduzally {nposgibla co 2nmact and
mohdlzor.

There Ls a difZfarence of opiaiom as <0 Zha
zecual locations of partiai om polas.

The kay co any allocacion plan is <o alleocaca
responsinilizy for amnual pole costs iz a
aanmar cemsiscenz wich (a) CATY rights on Cie
~alas and (B) zhe desize oo avoid ariss-sub-
sidizacicn of CATT subscriters 2y poilisy
subgerisers cor yvice versa.

n cugoing nead 39 zasolva
st ags and disputas.

daza, an axamizalic
a subsgancial dagze
recommendaticns

b4



Therefore, wa HERERY RECOMMEND :ha::

I..

-Iight of the "negotiatad" posture of the

ALL ‘Lssues discussed herein be viewed iz

1:
H

-

standard attachment agreements and the
utility company wzandates ‘as £o-sarvicas.

N 1 1
s

Reuoval of CATV facilities not be considered
a viable alternative to enact any pole
attachment changes necessary after CATIV
attachment to the pole. .

Premake-ready nonhazardous attachments in
violation of the NESC be allowed ouly. at
the vtiliry pole owner's option. .

Premake-ready nonhazardous attachments. .in
violation of the NJBT/ utility joint agreements,
but not the NESC, should be allowed at the. CATY
company's cption subject to such attacaments
being surveyed initially and correcced to che
extent necessary with all additiomal costs
thersfor being the responsibility of the CATV
coupany. :

SRRMAp e (e

In the case of a dispute as %o the hazardous’
nature of a premake-ready atzachment, ucilicy
persounel determinations: should control.

Sole CATV make-ready surveys should be allcwed

subject to electric and telephome utility -

(a2) spot checks to determine accuracy and

(8) possible resurveys by utilicy companies

if numerous violations are found. The cholce T
to utilize such sole walk procadure shaould

be solely at the CATV company's optionm.

Urilitdes presently doing make-ready work
investigatce the possibility of a JCPL~tvpe
early maka-ready procedura.

When a CAIV company applies zo a mnlcipalicy,

a4 copy of all construction commitmentcs be sent
to the Involved power and telephome utilities.
Further, all municipal comsent applicaciouns
should specifically scate that cable will
generally -be attached to pgles only atfter
utilicy make-ready work 1s completed and thar
all coustruction commitments.run from chac daca.
Additionally, we would hope thar for forecascing
purposes uytilicies would attempt Co annualize

- the nine monch advance notices glven by CATV

companies s¢ as to ninimize shortages ! nan-
power available for CATYV make-ready.

To the extent aoc pronibited. by the orasencs
ef a collactive bargaining agreemenz provision
concernling same, the 3oard should order,
subject to the qualificaticns sec forzh above,
utilicy use of sub~contracrors for zake-raady

- surveys and work if so raquested v a CATY

company.




12.

1é.

The form of all bills. for. make-ready survey
and work, should be modified in accordanca
wich our suggescions above,

Any futura CATV azllegacions as to improper
allocacion of overhead axpenses when ysing
subcontractors be viawed sariously,

AlL reinspection costs be sharsd by all usars
in proportion o the allocagion of ammual
costs usad 2o calculate their pole rentals,

Ucilities nocify CATV companies ol rainspac-
tiona ahead of time.

Costs to corract violatious in ueilicy plane
be assignable to the party causing same, If
fault cannot be properly allecated, the cost
to correct all violacions should te borme

by all partias in propertion to thelir
division of rainspection coscs.

Pursuanec co ¥.J.S.A. 48:34-20 and 48:3A-21,
the Board should contiaue o allow CATV
facilicies to ba atzached zo utilicy polas.
If it is later detarmined By a cour:s thag

a2 particular easemenc does ot covar tle
attachment of CATV planc, tzhe CATY compaay
should indemnify ths ycilizy for all coscs
and damages rasultizg 3wom an actilon by the
property ownar. Lf it 1s decarmined that 2
valid easemant had aaver bHeen obtainad by
the ucilicy, the eveatuzl cost, 2o be
asgatiated by all usars of the pola, should
be appertiomad in the same percancages. as

allacated for the pole remtals set out adarein;

Griiiries requira a comstTuction doud oT 2
continuing surety boud ounly whara a CAIV
company 4as aot astablished cradlz or whersz
iz is in dafaulc of paymenzs. TIhe coustruc-
tion hond should be in an amount chat equals
cha total projeczed comscruction costs. The
continuing surecy bond, To secure payment:
for pole attachment faseg, should he ralatad
=0 the charge for pola azzachmeats duriag 2
vaarly rancal pericd providiag zhac such sum
does aot smount %3 zora shan cme-half of X
annual gola rentals due Zo che utilizy, Tae
choice of providizng a Houd or a daposit should
ta laft to tha partiles.

Tve Zeard order the apporticmmenc of liabilicy
Secween cha parzias Ia aczordanda whil our

guggesticus sat ZaTth abova.

ea 30azd order all CATT ccmpanias 22 amovida
euificians li-hour amergezcy CIEWS =0 ad=guat
sarte sheir szervice areas. Thase c¢Taws Day o
aade up of CAIY ccmpany 2mplovees, iadesandan
cencracIors oT ufilizy ccompany cersoczail. A
sersizent :alephéne aumbprs and sTocadurzal
~atazials iffactiag thesa amprgancy IV
a2

1 & serwaen =he CATV cempanias

<
should e axchang the
s

and zhe uzilici

H

RIS,



1s.

20.

2L,

22.

23,

2.

25,

27.

28.

Tha Board reviaw rental fees in pole
attachment 2greements cousistens wish
the methodology racommended harein.

The Board allow the pardies to negociate

the use of elcher (3) average original
installed pole cose or (b) weighted ’ T
averige original installed pole cosc, wich

tha firse mechod beiang preferabla.

The Board, consilstent with our discussion
above, allow the parties to negotiate

the inclusion or sxclusion of guying

and anchoring costs within the investzent
In pola plant for rental purposas. :

The Board view total yearly ownership
expenses, as defined above, of betwean
20 to "2S partent of 3Toss pole plane,
4s reasonable for the caleculacion aof
rental ratas. ’

‘The Board reject YJBT's "share the

savings"” methodology to allocate annmual
pole costs,

Izputed into each ucilizies allocztion
of pole costs be the results of a survey
to datect actual Yocacion of facilities

_on.utility poles.

The 3oard allow tha parties to zegoctiata
the choice of relative vights on the poles
with the allocation of anmual ¢osts being
dependant on the relative equalicy of
status afforded to the CATY company.

The 3oard emcourages, through utilicy/CATT
negotiaced ownership plans, thae yltimata
buy-in of CATV companies ineg utilicy gole
plantc, as an altermacive Lo "attachment reantals.

The wechanism for the resolucion of complaincs,
nisunderstandings and disputes be, as indicacad
above, a couwbination of (1) che Joint Urilicy
Cable Technical Committee, (2) fnformal 3oard
and Office arbitration efforcts acd (3) formal
3card deterzirarions.

All present agreemencs Ye renegotiaced iz

- accordance with the guidelines harein

and subsequantly rasuboizcad zo che 30azd
for apuroval.

DATID: Juna 6, 1979 o RESPECTFULLY ST3MITTED,
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Josenh J, Tischer

Zdward . 3eslew



